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A huge welcome to Issue 13 of our market leading publication "Made in Africa". As always 
we look at the latest legal developments, market analysis and hot topics, with our partners 
in Africa, which are of most interest to investors and businesses operating on the continent.

Since our last issue, there has been a period of change. With depressed commodity prices, 
the collapse of the oil price and a lowering in demand from some of the larger customer 
resource intensive nations, this has affected different countries in Africa in various ways. It has 
been up to those countries to react in order to sustain their development. Perhaps, it has also 
made politicians in certain countries, who have or have recently found resources, think again 
regarding their approach to balancing their policies for investment both in the resources and 
non-resources sectors in their country. Legal changes have continued apace.

There has also been a number of announced "initiatives" from various quarters regarding 
investment in Africa, from China's stated strategy to “Go Global” to Barack Obama's 
initiative "Power Africa”. Infrastructure, and in particular, power, continues to be high on 
the agenda but it has been the consumer facing sectors that have been driving investment 
through an exciting period. Funds continue to be raised and deployed and structures are 
adapting to accommodate the Africa story and what investors want.

This issue looks at a variety of the latest legal developments from a comparison of the latest 
local content requirements across different jurisdictions, latest fundraising and private equity 
trends, the changing face of Chinese investment in Africa, privatising Nigeria’s Transmission 
Network through to new legislation in the oil & gas, mining and resources sectors.

It is clear that there is a continuing focus on local content legislation. This stems from, in 
particular, citizens becoming more aware of their right to benefit from resources and thereby 
governments asserting greater control, particularly where there is a political incentive.

Trade continues to increase and countries are continuing to recognise the imperative 
of entering into strategic bilateral investment treaties (BITs) with other trading nations in 
order to facilitate trade. This is both within Africa, facilitating cross-border trade, but also 
internationally. Certainty around access to international recourse is vital for investors. There 
are over 300 BITs awaiting ratification. An analysis of the latest developments and why 
these are important to investment decisions is included.

In addition to the latest legal developments, we also report on a number of events that 
either we have hosted or are the leading events in the market. We launched this year our 
inaugural “Invest in Africa” seminar with leading law firms in Nigeria and Kenya presenting, 
together with a panel from Barclays Africa, Abraaj and Helios. This was a tremendously 
successful event and was designed to maximise interaction with the audience of over 180 
clients and contracts. We will be following this up with similar events and our Africa group 
“braai” in due course.

As always, I would like to take this opportunity to personally thank all our contributors, 
particularly our friends from African law firms and organisations, for their efforts in making 
this publication a must read for our clients and contacts.

We look forward to continuing to assist our clients right across Africa.

DAVID PARKES  
Partner, Co-Head of Africa Group 
King & Wood Mallesons UK 
T +44 (0)20 7111 2438 
david.parkes@eu.kwm.com
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Although foreign direct investment (FDI) in 
Africa reached the highest level in a decade 
in 2013, the region experienced a slowdown 
in FDI in 2014, with inflows of around US$29 
billion as opposed to US$32 billion in the 
previous year (World Bank Group’s report 
entitled “Africa’s Pulse”, October 2014, 
Volume 10). However, with ten of the world’s 
fifteen fastest growing economies, according 
to the Ernst & Young Attractiveness Survey, 
Africa (2014), Africa continues to attract 
considerable FDI inflows and the latest figures 
indicate that the continent as a whole is the 
world’s second most attractive region for FDI.

FDI hotspots
Foreign investments in Africa have traditionally 
been focussed on a small number of target 
jurisdictions, with South Africa and Nigeria 
being the top destinations. South Africa 
received nearly a quarter of FDI into the 
continent over the past seven years with 

investments of US$10.3 billion in 2013 
alone, and is ranked 13th in the global 2014 
A.T.Kearney Foreign Direct Investment 
Confidence Index. 

However, new FDI ‘hotspots’ are emerging 
and Mozambique, another major investment 
destination, attracted approximately US$7.1 
billion (up 30% from 2012 figures) as a result 
of the growth in its coal and gas markets. 
Other countries which have received 
significant FDI include Ghana, Uganda  
and Zambia.

FDI trends differ significantly between North 
Africa and sub-Saharan Africa. As a result of 
ongoing political uncertainty in the region, FDI 
projects in North Africa declined by almost 
30% as a whole for the reported year up to 
2014. Other major African economies have 
also seen a decline in investment, with FDI 
inflows to Nigeria falling by approximately 
20% to US$5.5 billion, primarily due to the 
sale of petroleum assets by international oil 
companies such as Chevron and Shell. This is 

likely to be further impacted due to the fall in 
the crude oil price and uncertainty around the 
national elections.

Key sectors
Although investors have typically favoured 
natural resource assets, there has been a 
substantial shift away from the extractive 
industries and the continent is seeing growing 
investment in other sectors. The top three 
sectors are technology, media and telecoms, 
accounting for over 50% of FDI projects for 
the reported year up to 2014.

The same period also saw retail and 
consumer products overtake financial services 
to become the second most attractive sector 
in Africa. FDI projects in real estate, hospitality 
and construction have increased whilst the 
mining and metal industries fell outside the  
top ten sectors when measured by FDI  
project numbers.

BARRI MENDELSOHN  
Managing Associate 
King & Wood Mallesons UK 
T +44 (0)20 7111 2831 
barri.mendelsohn@eu.kwm.com

OFEI KWAFO-AKOTO 
Associate 
King & Wood Mallesons UK 
T +44 (0)20 7111 2142 
ofei.kwafo-akoto@eu.kwm.com
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In terms of future trends, investors highlighted 
the agricultural sector as having the greatest 
potential for growth in the next two years. 
Infrastructure is also viewed as another 
growth sector in addition to the consumer-
facing services, consumer products and 
telecommunications sectors.

European FDI in Africa
Investors from Europe (in particular the UK) 
have long shown a strong interest in African 
assets and in terms of capital investment, 
Western Europe represented the major source 
region for African FDI, outstripping Asia Pacific 
and the Middle East. In fact, the UK is the lead 
investor into Africa in terms of FDI projects 
for the period (with 104 FDI projects totalling 
US$4.6 billion). The key sectors being invested 
into from the UK are business services, 
financial services and telecommunications.

FDI projects by Spanish companies saw a 
major rise, with an increase of 52% whilst 
German FDI rose by a more modest 9.7%. 
Due to its cultural and historic ties with 
Africa, France has been a key investor in the 
continent and the country was the third most 
active investor by projects from 2004 up to 
2014, with 584 projects.

French President François Hollande has 
announced plans to reverse the decline in 
French FDI into Morocco, Tunisia, Algeria and 
Egypt, and double French investment into 
Africa and a number of high level delegations 
have been observed interacting of late.

Chinese FDI in Africa
Africa has long benefited from significant 
inflows of foreign direct investment from 
China. It is estimated that more than US$16 
billion of China’s portfolio of global FDI is 
based in Africa, with an increase in FDI from 
US$392 million in 2005 to US$2.5 billion in 
2012 (according to the Chinese Ministry of 
Commerce). However, China still invests more 
heavily in Hong Kong, Taiwan and Singapore 
as well as the US and Western Europe by 
comparison.

Of course FDI is dwarfed by bilateral trade 
between Africa and China, which is expected 
to have surpassed US$200 billion in 2014. 
The number of African countries with which 
China had more than US$1 billion in trade is 
estimated at more than 20.

China has signed agreements with several 
African governments in order to facilitate 
investment co-operation and fast-track the 
inflow of FDI into the continent. For example, 
in May 2014, China and Nigeria signed a 

memorandum of understanding which aimed 
at encouraging and supporting Chinese 
enterprises to invest in Nigeria through 
investment promotion events and introducing 
clients of China-Africa Development Fund to 
opportunities in Nigeria.

Such agreements have already led to 
major FDI projects in Africa. For example, 
Chinese FDI into Tanzania is expected to 
increase by 50% to US$3 billion, focussing 
primarily on the energy and mining sectors. 
Chinese FDI in the country has also been 
focussed on infrastructure. As a result of 
this investment, Tanzania aims to become 
a net exporter of liquefied natural gas 
(LNG), agricultural produce, minerals and 
industrial manufactured products. China 
has also agreed plans to build a new railway 
line in East Africa by providing financing of 
approximately US$3.8 billion for the first 
phase of this project, and in November 2014 
China Railway Construction Corp agreed 
to build a 1,400km railway in Nigeria, which 
amounts to China’s largest-ever FDI deal 
outside of the extractive industries.

US FDI in Africa
There was a 20% decline in US FDI projects 
in Africa up to 2014, however the country 
remained the second largest investor behind 
the United Kingdom. However President 
Obama launched the US$7 billion ‘Power 
Africa’ investment initiative which aims to 
double access to electricity in six African 
countries, powering 60 million homes and 
business through cleaner energy sources such 
as wind and solar. In August 2014, President 
Obama pledged an additional US$300 million 
to help ensure that 30,000 megawatts of 
additional capacity is provided to the initial 
set of partner countries, being; Ethiopia, 
Ghana, Kenya, Liberia, Nigeria and Tanzania. 
US private companies have also committed 
a further US$12 billion to support the Power 
Africa electrification programme.

As potentially the trigger for further significant 
US interest in Africa, in August 2014, two of 
the largest private equity firms in the US, The 
Blackstone Group and The Carlyle Group, 
separately formed strategic partnerships 
with Dangote Industries, the African industrial 
conglomerate, to invest in sub-Saharan Africa. 

Blackstone and Dangote Industries will 
jointly invest up to US$5 billion in energy 
infrastructure projects over the next five years, 
with a particular focus on power, transmission 
and pipeline projects. Dangote Industries’ 
joint investment with Carlyle will focus on the 
oil and gas sector, as well as the consumer, 
financial services and agribusiness sectors, for 

which Carlyle will use its sub-Saharan Africa 
fund (a US$698 million vehicle that closed in 
April 2014).

Legal and regulatory 
highlights
As Africa continues to develop as an 
investment destination, greater emphasis 
will be placed on domestic and international 
regulation seeking to facilitate greater FDI 
levels whilst at the same time protecting 
national interests where required. Already 
there is a trend towards regulating foreign 
ownership of domestic assets by way of 
either restricting the percentage and/or control 
that a foreign investor may have, or by way 
of mandatory local ownership thresholds, 
generally, or in key sectors, such as banking 
and financial services as well as oil and gas.

In South Africa, there is the Broad Based 
Black Economic Empowerment (BBBEE) 
regime to principally favour domestic black 
business ownership and employment, while 
certain sectors have indigenisation charters, 
such as the mining industry, where a target of 
over 25% BBBEE ownership has been set. 
In Zimbabwe, there is the indigenisation and 
domestic empowerment legislation in place, 
particularly for mining and financial services 
businesses, which has been widely criticised 
as creating uncertainty for investors.

Regarding foreign ownership of banks in 
Africa, in Kenya, Central Bank consent is 
needed for foreign ownership of more than 
25% and a “fit and proper person” test is 
applied while in Nigeria the level is set at 
10% for prior approval by the Governor of 
the Central Bank. In South Africa under the 
Banks Act, a transaction proposing foreign 
ownership of 15% or more requires Registrar 
of Banks approval, and for more than 49%, 
the Minister of Finance’s consent is needed 
(“fit and proper” tests also apply).

In a number of jurisdictions in Africa, local 
content legislation covering principally the 
oil & gas sector, aims to encourage local 
ownership, employment and skills transfer. 
This is most evident in Nigeria with the passing 
of the Local Content Act in 2010, favouring 
domestic investors or partners by restricting 
new investment by foreigners to existing joint 
ventures or new PSCs.

In Uganda, under The Petroleum (Exploration, 
Development and Production) Act 2013 which 
came into force in April 2013, if there are 
goods and services not available in Uganda 
and if provided by a foreign company, the 
supplier must enter into a joint venture with 
a Ugandan company, with the Ugandan 
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company holding at least 48% in the joint 
venture. A similar bill has also been proposed 
in Kenya and amendments to the Mineral and 
Petroleum Resources Development Act are 
billed in South Africa together with a Liquid 
Fuels Charter that applies.

Notwithstanding local content legislation, 
across the continent, legislation is in place 
to award the national oil company a stake in 
exploration assets to seek to ensure that the 
state benefits from exploitation of its natural 
resources. For example, in Kenya, the Mining 
Bill 2014 contains provisions for a free carried 
interest for the government of 10%. Under 
the Kenyan Energy Bill being proposed, 
there are also proposals for State and local 
interests and royalty sharing. In Nigeria, the 
NNPC typically has a 20% interest in blocks 
awarded. The Nigerian Petroleum Industry  
Bill is set to have wide-ranging changes  
but this has not been implemented for a 
number of years while national debate and 
infighting on the split of revenues and power 
sharing continues.

Foreign investors in Africa are also regulated 
by way of additional notification, registration or 
licensing requirements, such as in Nigeria for 

foreign capital flows and repatriation of profits 
under the Foreign Exchange (Monitoring & 
Miscellaneous Provision) Act No. 17 of 1995. 
Under the legislation, investments can be 
made in foreign currency or using imported 
capital, however information on transactions 
must be filed with the Central Bank of Nigeria 
by an authorised dealer within 24 hours who 
will then issue the investor with a certificate 
of capital importation. In Angola, there is 
legislation in place to control foreign ownership 
of oil & gas interests and all money flows are 
required to be transacted through domestic 
banks under Law No.2/12 de Janeiro which 
came into law in 2012.

Equally, there is also legislation in place 
across the continent to encourage foreign 
investment, whether by way of tax breaks 
or specific legislation to address investor 
concerns. In Nigeria, a new regime is in place 
to encourage investment into the infrastructure 
sector through new fund structures under 
wider powers of the Nigerian SEC. Nigeria 
also has the Nigerian Investment Promotion 
Commission Act 1995 and other measures 
such as Export Free Zones to encourage 
international investors, but these are not 
without their shortcomings.

There are also a range of double-tax treaties 
with a number of African countries specifically 
designed for investors to utilise when 
structuring their investments to promote 
greater tax efficiency.

However, investors have become increasingly 
concerned with the development of a “super 
tax” to apply on capital gains on assets sold 
in a particular country, even if implemented by 
way of an offshore sale of a holding company, 
such as in force in Mozambique. If known, 
investors could price this into their valuations 
but if applied arbitrarily this will create 
uncertainty for investors which ultimately 
derails investment.

Next steps?
It is important for foreign investors to approach 
investment into Africa on a country and sector 
specific basis, identifying the key legislation 
that is designed to encourage them to invest 
or to protect the domestic market. What 
makes Africa a particularly unique investment 
opportunity is its desire to encourage 
investment through strategic partnerships  
with local organisations.
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Last year was undoubtedly a significant 
turning point in Chinese overseas direct 
investment (ODI). Overall investment volumes 
reached approximately US$130 billion, and 
for the first time Chinese ODI surpassed 
foreign direct investment (FDI) into China. 
This truly signals China’s transformation 
from a major beneficiary of investment into 
a global investment powerhouse. Nowhere 
is this trend more apparent than in Africa, 
where the total value of China’s ODI stock is 
set to quadruple to approximately US$100 
billion between 2014 and 2020.

This turning point, however, was apparent 
not only in overall investment growth, but 
also in a number of more subtle trends. Not 
least of these is the increasing diversification 
of China’s ODI investments. Although 
this trend is being played out globally, it is 
perhaps most stark in Africa, where the 
traditional energy and mining sector has long 
dominated. While that sector will continue 
to play a central role in the China-Africa 
story, as outlined below, substantial Chinese 
investment is now also flowing into Africa’s 
banking, agriculture, railways, clean energy 
and telecommunications sectors. 

This diversification is arguably driven by a 
combination of ‘push’ and ‘pull’ factors. 
Regarding the former, in recent years, 
Chinese leaders have made much of their 
so-called “Go Global” strategy. This strategy 
is aimed at promoting the export of Chinese 
goods and services by national champions 
at a time when the domestic economy is 
slowing; diversifying China’s US$4 trillion  
in foreign exchange reserves; and  
increasing the competitiveness of Chinese 
companies globally.

Regarding the latter, Africa faces a severe 
infrastructure deficit that without substantial 
investment will hamper pan-continental 
economic development. Coupled with this, 
the sub-Saharan economy as a whole is 
set to grow 5 per cent annually for many 
years to come. With a growing middle class 
and an educated youth, this represents a 
unique investment opportunity for Chinese 
companies who can offer high-end technology 
at a relatively low cost.

Energy and Mining

Africa’s energy and mining sector has long 
been the most important sector for Chinese 
investors (particularly state-owned enterprises 
(“SOEs”)). As reported in Issue 12 of Made in 
Africa, this reflects China’s national strategy to 
secure long-term access to natural resources 
(both oil and minerals) through the so-called 
‘Angola Model’. 

RUI SUN
Associate 
King & Wood Mallesons China 
T +86 10 5878 5588 
sunrui@cn.kwm.com

TOM COLES 
Associate 
King & Wood Mallesons China 
T +86 10 5878 5588 
thomas.coles@cn.kwm.com

All Change

XIONG JIN
Partner 
King & Wood Mallesons China 
T +86 10 5878 5588 
xiongjin@cn.kwm.com

The changing face of Chinese 
investment in Africa
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Increasingly however, this model is coming 
under challenge. Allegations of resource 
nationalism are leading to stricter regulation 
of Chinese investment by host countries. 
China is facing increasing competition 
from other developing economies (not 
only the other ‘BRICs’ but also the ‘MINTs’ 
(Mexico, Indonesia, Nigeria, and Turkey) for 
natural resources. More fundamentally, the 
gradual transition of China’s economy from 
a high-growth, capital intensive model to 
a medium-growth, consumer-based and 
qualitative model, is depressing demand for 
certain African commodities.

Notwithstanding these developments, 
as demonstrated by the following recent 
investments, Africa’s energy and mining 
sector is (and will likely remain) the primary 
target for Chinese investors: CNNC’s 
purchase of the Langer Heinrich uranium 
mine in Namibia for US$190 million; China 
Aluminium Corporation’s co-investment, 
alongside Rio Tinto and the IFC, in a 
US$20 billion Guinean iron ore project; 
Beijing Haohua Energy Resources’ US$100 
million investment in South Africa’s Coal of 
Africa; and Hebei Zhongbo Platinum Co.’s 
purchase of Eastern Platinum’s assets in 
South Africa for US$225 million.

Banking
Propelled by their adoption of the “Go 
Global” strategy, Chinese financial 
institutions are accelerating their overseas 
expansion, particularly into Africa. Presently, 
these institutions consist largely of major 
SOEs, namely Bank of China, Industrial & 
Commercial Bank of China (ICBC), China 
Construction Bank and China Development 
Bank (CDB). China’s insurance and export 
credit institutions (e.g. Sinosure and C-EXIM) 
are also key players.

However, despite active lending to a small 
number of very large energy, mining and 
infrastructure projects, China’s penetration  
of Africa’s banking sector remains low. 

This is changing, however, as Chinese banks 
begin to enter the banking sector itself (albeit 
indirectly via developed financial centers). For 
example, in 2014 ICBC agreed to purchase a 
60% stake in the global marketing business 
of Standard Bank PLC from South Africa’s 
Standard Bank Group for US$765 million 
(the transaction closed early this year). This 
shortly followed the CDB’s entry into strategic 
cooperation agreements with the UK’s 
Barclays Bank PLC and France’s Societe 
Generale, whereby the CDB will receive 

banking services (including advice on targets 
and financing structures) to assist it with 
acquiring loan assets in Africa.

Such deals will allow Chinese banks to 
expand their African networks and gain a 
broader asset portfolio. This in turn will allow 
them to provide financial services and support 
to Chinese investors as they enter the  
African market.

Agri-business
In early 2014, the Chinese government 
issued the “Document No.1” guidelines. 
These guidelines seek to comprehensively 
deepen domestic rural reforms and accelerate 
agriculture modernization. They also seek to 
support the agricultural element of China’s Go 
Global strategy. As rising incomes and richer 
diets have coincided with shortages in farm 
land and water, China is increasingly building 
global supply chains to feed its  
huge population.

In response to these guidelines, large 
foodstuffs SOEs including China National 
Cereals, Oils and Foodstuffs Corporation 
(COFCO), China Agricultural Development 
Bank, Bright Food Group and Chongqing 
Grain Group have taken important steps to 
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expand overseas, including in Africa. For 
example, COFCO (which is mandated to 
invest US$10 billion overseas by the end of 
2015), recently entered into a joint venture 
with the Hong Kong-based Noble Group, 
a leading global supply chain manager of 
agricultural commodities, that holds sizeable 
oil-seed operations in South Africa. Under this 
arrangement, the Noble Group will become 
COFCO’s principal international origination and 
trading platform. 

Beyond this, given the strategic importance 
of food supply to both China and African 
economies, we are also witnessing many 
government-to-government initiatives. As of 
2015, the Chinese Ministry of Agriculture has 
signed 31 co-operation agreements with 17 
African governments or organisations. It has 
built 22 agriculture demonstration centers, 
dispatched hundreds of senior agricultural 
experts and trained over 5,000 agricultural, 
economic and technical personnel in Africa.

Railways
Having nearly completed one the world’s 
largest and most advanced rail networks, 
and having created a number of national 
champions with unparalleled experience 
in railway construction, China is now 
encouraging its railway construction and 
locomotive companies to ‘go global’. With its 
low railway penetration, large populations and 
need for heavy freight capacity, Africa is an 
ideal platform on which to achieve this.

Recent examples of major railway investments 
include: South Africa’s Transnet Group’s 
purchase of a record-breaking volume 
of electric locomotives from China South 
Locomotive & Rolling Stock Corp; China 
Roads and Bridges Company’s investment 
in the US$3.6billion Nairobi-Mombasa 
standard gauge railway line and China Railway 
Construction Corporation’s investment in 
Nigeria’s US$11.97 billion coastal railway 
project. 

However, notwithstanding these impressive 
plans, China’s ambitions extend even further. 
The railways listed above are of an ordinary 
speed. However, China also has a long-term 
goal of building a pan-African high speed rail 
network. This network would link major cities, 
mineral resources and infrastructure outlets 
(e.g. ports). Aside from promoting pan-
continent development, it would also promote 
Chinese exports (including labour) and provide 
China with a route to export for many of its 
African mineral resources (which tend to be 
located in remote areas and therefore costly 
to transport). The first sign of these plans 
came when, during a recent diplomatic visit, 

Premier Li Keqiang announced that China will 
establish a high-speed railway R&D center on 
the continent.

Clean Energy
In response to huge energy demands, limited 
energy security and ambitious emission 
reduction targets, China has recently become 
a world leader in clean energy. Indeed, China’s 
12th five-year-plan calls for it to invest US$473 
billion in clean energy (mostly hydro, wind and 
solar) between 2011 and 2015.

As with railway technology, having created 
national champions such as Sinohydro and 
Goldwind, China is now encouraging its 
renewable energy companies to ‘go global’. 
With its severe energy shortage, abundant 
renewable resources and need for rurally-
based, decentralized energy supply, Africa  
is again an ideal platform on which to  
achieve this.

An example of how China is tapping into this 
demand is the renewable energy technology 
transfer agreement that it recently signed 
with Ghana, Zambia and the United Nations 
Development Programme. Under this 
agreement, Chinese companies will transfer 
technology in exchange for access to the 
Ghanaian and Zambian markets.

Other recent renewables investments 
include: Guangdong Hanneng Photovoltaic’s 
acquisition of a 70% stake in Ghana’s 
Savanna Solar for US$ 1.1 billion; Hareon 
Solar Technology’s South African joint venture 
with Amed Energy; and the opening by 
Jinko Solar Holding Company (a Chinese 
photovoltaic module manufacturer) of a factory 
in Cape Town – the first such Chinese factory 
in Africa.

In respect of nuclear, China’s plans are even 
more ambitious. Already with 23 plants in 
operation and another 26 under construction, 
by 2020 China plans to have over 80 GW of 
installed capacity (rising to 200 GW by 2030). 
Having adapted western technology, China 
has become largely self-sufficient in reactor 
design and construction, as well as other 
aspects of the fuel cycle. Its policy is now to 
export both nuclear reactor technology and 
construction services (including labour).

China’s nuclear companies are currently 
eyeing the largest tender in South African 
history – the US$93 billion contract to build 
six new nuclear reactors by 2030. This 
nuclear new-build program will involve the 
construction of 9.6GW of new capacity, 
broken into three stages of 3.2GW each. 
Chinese companies who have expressed 
interest (alongside a raft of French, American, 

South Korean and Russian nuclear giants) 
include State Nuclear Power Technology and 
China General Nuclear. The latter is seeking 
to promote its ACPR1000 nuclear reactor 
design, which is based on French technology. 

Telecommunications
One of China’s greatest African success 
stories in recent years is its foray into the 
potentially vast African telecoms market. The 
background to and model for this strategy 
closely resembles that described above. 
Telecoms is another one of China’s ‘strategic 
sectors’ in which national champions such as 
Huawei Technologies and ZTE Corp, having 
supplied a domestic market of over one billion 
customers, are increasingly searching for new 
markets overseas. In turn Africa, which is the 
world’s fastest growing mobile phone market, 
still faces a severe lack of network coverage 
and the high costs of establishing networks 
across a vast and underpopulated territory.

Chinese telecoms companies have already 
contributed significantly to bridging the 
‘telecoms divide’, developing telecoms 
infrastructure and providing low-cost handsets 
to millions of rural inhabitants. Indeed, Huawei 
has recently launched new networks in 
South African and Nigeria, while ZTE Corp 
is overseeing a 4G mobile infrastructure 
expansion in Kenya. As Africa’s urban middle 
class grows and farmers increasingly realise 
the benefits of mobile communications, these 
investments are only likely to grow. 

Conclusion
Chinese investment in African has entered 
a new era. Although Chinese interest in the 
traditional energy and mining sectors will 
remain strong for the foreseeable future, it is 
likely to diminish (at least in relative terms) in 
favour of other sectors. 

Owing to China’s ”Go Global” strategy and 
the slowdown of the domestic economy, a 
much broader range of Chinese companies 
are entering the African market. Further, rather 
than concentrating on the exploitation and 
export of raw materials, they see huge market 
opportunities in the rising consumer class of 
sub-Saharan Africa. 

This demand for export and ODI markets 
fits well with Africa’s needs. Given the scale 
of Africa’s infrastructure deficit and growing 
consumer class, Chinese investments are 
likely to represent a vital contribution to 
the continent’s development. As a result, 
we expect to see increasing trade and 
engagement across an ever widening range 
of sectors.
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A review of local content regulations 
in the upstream oil & gas sector in Africa

It is an exciting time for oil and gas in 

Africa! The list of oil producing countries in 

Africa continues to grow. The traditional oil 

producing countries – Nigeria, Algeria, Angola, 

Egypt, Sudan and Libya have been joined by 

new entrants such as Mozambique, Ghana, 

South Africa, Tanzania, Uganda and Kenya. 

This has led to renewed interest in the oil 

and gas industry in the continent as a whole. 

In Kenya for example, Tullow Oil Plc and its 

partner Africa Oil Corporation have discovered 
an estimated 600 million barrels of oil in the 
South Lokichar Basin in Northern Kenya. 
Prospecting continues in other countries. 

The oil finds promise to give the citizens in the 
various countries a new life line. Further, oil 
production will create a new stream of foreign 
exchange earnings for governments and 
ultimately elevate the standard of living for  
their citizens. 

The onset of resource nationalism in various 

countries has played a significant role in 

shaping emerging oil and gas legislation. 

The current trend is for the people and 

governments to assert greater control over 

natural resources located within their territory. 

Citizens are more aware of their right to benefit 

from the resources. Most countries are also 

wary of the “resource curse” deriving from 

corruption, environmental degradation and 

Provision Kenya Nigeria

Applicable law/regulation to 
local content. When did this 
law come into force?

The Petroleum (Exploration, Development 
& Production) Bill 2014 (the Bill) (not yet 
enacted into law) which contains the 
Petroleum, Exploration Development and 
Production (Local Content) Regulations, 
2014 (the Regulations)

The Regulations are not yet in force.

Nigerian Oil and Gas Industry Content 
Development Act, 2010 (the Act). 

The Act came into force in March 2010.
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leakage of revenues due to tax evasion.  
This has led to enactment of stringent local 
content laws governing different minerals 
and natural resources. Contractors in Nigeria 
and Kenya, for example, have had to stop 
exploration works for periods at a time 
because of disruption by citizens demanding 
local participation in exploratory and oil 
production activities. 

In South Africa Broad-Based Black Economic 
Empowerment laws (“BBBEE”) apply to the oil 
and gas sector, which is defined as a social or 
economic strategy, plan, principle, approach 
or act which is aimed at redressing the results 
of past or present discrimination based on 
race, gender or other disability of historically 
disadvantaged persons in the minerals and 
petroleum industry, related industries and in the 
value chain of such industries.

Local content legislation is fairly new in 
most African countries. In other jurisdictions 
such as Kenya, it is still in draft form and the 
substantive terms are yet to be finalized. 

It is vital for foreign investors and contractors 
to adhere to these laws as contravention can 
lead to significant fines and in some cases 
revocation or non-renewal of licenses. It will 
be interesting to see how the laws are applied 
and whether they are practically enforced. 

In this review, we provide a high level overview 
at the main local content provisions in the oil 
and gas industry for the following countries:

 � Kenya;

 � Nigeria;

 � Zambia;

 � Uganda; and 

 � South Africa. 

In each of these jurisdictions there are also 
detailed laws in force or proposed that apply 
to sub-contractors and suppliers, regulations 

in relation employment and training of locals, 
categories of employment that must be filled 
by locals, requirements for local research and 
development, technology transfer and  
in respect of the bidding/tender process in  
the sector.

All of these areas will require careful 
consideration prior to making an investment  
in this sector.

Key findings and 
conclusions
To a great extent, the intention of the local 
content laws in the jurisdictions under 
review are laudable. This is especially 
true in their intention to establish systems 
for nationals to actively participate 
and benefit from upstream petroleum 
activities through skills development, 
employment opportunities technology 
transfer, provision of certain goods and 
services to the industry and stakeholder 
participation. Implementation requires 
careful consideration and understanding 
of what the industry requirements in this 
sector are and an understanding of whether 
a particular jurisdiction has the necessary 
skills, capacities and know-how before 
imposing mandatory requirements that are 
unreasonable, the effect of which is reducing 
the country’s competitiveness and ability to 
attract foreign investors. 

We would caution against blanket adoption 
of local content regulations or laws used in 
other jurisdictions without considering the 
unique nuances of the prevailing business 
and political environment for licensees 
in the upstream petroleum sector in the 
particular country as well as the nascent 
nature of the industry in many countries on 
the continent who are not in the production 
cycle. Imposing stringent local content 

requirements on investors focused on early 
stage exploration would limit the ability to 
generate viable returns whilst imposing 
substantial additional costs making such 
investment unattractive. For example, unlike 
Nigeria, Kenya is at the exploration stage. At 
this stage, the contractors bear all the risk and 
incur expenditure without a guarantee of any 
eventual income from their operations. 

In addition, while some countries have already 
enacted local content laws, these laws are 
not being enforced for various practical 
reasons such as lack of capacity in the local 
population. For example, Uganda adopted a 
48% equity participation requirement under 
its Petroleum (Exploration, Development and 
Production) Act, 2013. We understand that its 
citizens and upstream operators have found it 
difficult to meet this significantly high threshold 
and it is consequently not being enforced. In 
Angola, oil operators are grappling with a skills 
gap among the locals since companies are 
required to have a work force consisting of at 
least 70% Angolan nationals. 

It is our recommendation that governments 
first develop a national content policy that 
traverses all extractive sectors followed by 
industry specific local content policies and 
regulations that are in line with the overarching 
national policies. This will ensure consistency 
in the drafting of laws. A streamlined local 
content policy will benefit oil producing 
countries while foreign investors concurrently 
benefit from a successful local content 
strategy through reduction in operational 
costs; the seamless flow of supplies of goods 
and services; and enhanced engagement  
with stakeholders.

Zambia Uganda South Africa

The Petroleum (Exploration and Production) 
Act No. 10 of 2008 (Petroleum Act). 

The Petroleum Act came into force on 26th 
September 2008. 

The Petroleum (Exploration, Development 
and Production) Act 2013 (the “PEDPA”). 
PEDPA came into force on 5th April 2013.

The Petroleum (Refining, Gas Processing 
and Conversion, Transportation and 
Storage) Act 2013 (the “PRGTSA”) came 
into force on 26th July 2013.

The Mineral and Petroleum Resources 
Development Act 28 of 2002 (MPRDA) (as 
amended by the Mineral and Petroleum 
Resources Development Amendment Act 
49 of 2008). 

On 12 March 2014, the National Assembly 
(NA), South Africa’s upper chamber 
of Parliament, passed the Mineral and 
Petroleum Resources Development 
Amendment Bill, 2013 (Bill) which amends 
a number of key provisions of the MPRDA. 
The Bill has not yet been passed into law.
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Provision Kenya Nigeria

Does the Applicable law 
conflict with any other law/
regulation?

The provisions of the Bill potentially conflict 
with a number of existing bills so clarity will 
be needed unless the Bill will supersede and 
replace the conflicting bills.

No. Section 1 of the Act specifies that the 
provisions of the Act supersedes anything 
to the contrary contained in any other 
enactment or law in relation to matters 
pertaining to local content in respect of all 
operations or transactions carried out within 
the Nigerian oil and gas industry.

Mandated regulatory body 
tasked with monitoring 
compliance of the local 
content laws/regulations

The Bill seeks to establish the Upstream 
Petroleum Authority (the Authority). 

The Authority shall in turn establish the 
Local Content Development and Monitoring 
Unit which will monitor, coordinate and 
implement the provisions of the Regulations.

The Nigerian Content Monitoring Board (the 
Board) established under the Act.

Definition of ‘local content’ 
under applicable law/
regulation

Means the quantum or percentage of locally 
produced materials, personnel, financing, 
goods and services rendered in the 
petroleum industry value chain which can be 
measured in monetary terms.

‘Nigerian content’ is used in place of ‘local 
content’. 

Nigerian content means the quantum of 
composite value added to or created in 
the Nigerian economy by a systematic 
development of capacity and capabilities 
through the deliberate utilization of Nigerian 
human, material resources and services in 
the Nigerian oil and gas industry.

Definition of a ‘local 
company’ under applicable 
law/regulation

The Regulations define an indigenous 
Kenyan Company as a company 
incorporated under the Companies Act 
(Cap 486, Laws of Kenya) that has:

 � at least 51% of its equity owned by a 
Kenyan citizen; and 

 � Kenyan citizens holding at least 80% 
of executive and senior management 
position and 100% of non-managerial 
and other positions.

Nigerian company’ is used in place of ‘local 
company’. 

Nigerian company means a company 
formed and registered in Nigeria in 
accordance with the provision of 
Companies and Allied Matters Act with not 
less than 51% equity shares by Nigerians.
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Zambia Uganda South Africa

No. No. No. Additionally section 4(2) of the MPRDA 
also specifically directs that where there is a 
conflict between the MPRDA and common 
law, the MPRDA will prevail.

The three authorities/regulatory bodies 
involved in compliance with local content 
regulations are: 

 � the Minister responsible for Mines; 

 � the Petroleum Committee; and 

 � the Technical Committee.

The Petroleum Authority of Uganda (“PAU”) 
established under the PEDPA is tasked with 
monitoring compliance of the local content 
laws/regulations.

The Department of Mineral Resources 
(DMR) is responsible for the administration 
of the MPRDA and is accountable for 
overseeing the mining and petroleum 
industries in South Africa, including local 
content laws and regulations.

The Petroleum Act does not define ‘local 
content’. However, provisions in the law 
refer to: 

 � employment and training of citizens of 
Zambia; 

 � local business development; 

 � goods and services required for 
production and processing operations to 
be obtained in Zambia;

 � materials and products made in Zambia; 
and

 � service agencies located in Zambia 
and owned by Zambian citizens or 
companies registered under the Zambian 
Companies Act. 

The National Content Study in the Oil and 
Gas Sector in Uganda that preceded the 
PEDPA and PRGTSA recommended 
the following definition: “value addition in 
Uganda, by Ugandans in the oil industry, 
by the use of Ugandan materials, services 
produced by Ugandans and Ugandan firms, 
and the use of facilities in Uganda” 

However the PEDPA and the PRGTSA that 
later came into force do not define local 
content. 

There is no definition of ‘local content’ under 
the MPRDA. Rather, the MPRDA makes 
provision for BBBEE.

The legal provision governing 
transformation in the up and downstream 
petroleum industry is found in Schedule 1 
of the Petroleum Products Act 120 of 1977. 
This Schedule contains the Charter for the 
South African Petroleum and Liquid Fuels 
Industry on Empowering HDSAs in the 
Petroleum and Liquid Fuels Industry (the 
Liquid Fuels Charter).

Under the Liquid Fuels Charter, all licences 
for petroleum exploration and production 
have been subject to a minimum 9% 
Historically Disadvantaged Person (HDSA) 
participation interest since 2004. In addition, 
the Liquid Fuels Charter envisaged that by 
the end of 2010, HDSAs will own not less 
than 25% of the aggregate value of the 
equity of the various entities that hold the 
operating assets of the South African oil 
industry. This target has not been achieved.

Ownership in terms of the Liquid Fuels 
Charter refers to equity participation and the 
ability to exercise rights and obligations that 
accrue under such ownership.

The applicable law does not define a local 
company.

The literal meaning of a company owned 
by Zambian citizens means a company 
owned wholly by Zambian citizens while 
a company registered in Zambia can be 
owned by non-locals.

The Citizen Empowerment Act, 2006 that 
regulates citizen economic empowerment 
defines a citizen owned company as a 
company where at least 50.1% of its equity 
is owned by citizens and in which citizens 
have significant control of management of 
the company. It may be argued that this 
definition can be used in interpreting the 
provisions of the applicable law.

The Companies Act No.1 of 2012 (the “Act”) 
does not define a local company per se. 

The Land Act (Cap.227) defines a non-
citizen corporate body as one where the 
controlling interest (majority shares) is held 
by non-citizens, or where shares are held 
in trust for non-citizens, and whose articles 
do not restrict the transfer of shares to non-
citizens

In the MPRDA a ‘Historically Disadvantaged 
Person’ is defined as inter alia a juristic 
person, other than an association which is 
managed and controlled by a person, 
category of persons or community 
disadvantaged by unfair discrimination before 
the Constitution took effect and that the 
persons collectively or as a group own and 
control a majority of the issued share capital 
or members’ interest, and are able to control 
the majority of the members’ vote; or is a 
subsidiary of such person as defined above. 

In terms of the Liquid Fuels Charter HDSA 
companies are those companies that are 
owned or controlled by HDSAs. 

Ownership and control in terms of the 
Liquid Fuels Charter refers respectively 
to equity participation and the ability to 
exercise rights and obligations that accrue 
under such ownership.
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Provision Kenya Nigeria

Local equity participation 
requirement for oil 
exploration/production 
licensees/contractors

Under the proposed Regulations, a 
petroleum agreement or a petroleum license 
will only be granted to a company where at 
least one of the shareholders is indigenous 
company with 5% equity participation in the 
company.

Contractors are required to incorporate 
a joint venture company or enter into a 
favorable business arrangement where 
one of the shareholders holds 10% equity 
participation or 10% of the contract value. 

There is no mandatory local equity 
participation requirement for oil exploration/
production licensees/contractors. 

However, the Act provides that Nigerian 
independent operators shall be given first 
consideration in the award of oil blocks, 
oil field licenses, oil lifting licenses and in 
all projects for which a contract is to be 
awarded in the Nigerian oil and gas industry 
subject to the fulfilment of such conditions 
as may be specified by the Minister. 51% 
local equity participation is required to qualify 
as a Nigerian operator.

Minimum local content 
thresholds/levels

The prescribed minimum level for engaging 
local goods and services and for recruitment 
and training of locals range between 10%-
30% at the start of the license or petroleum 
agreement to 80% to 100% by the 10th 
year.

The second schedule gives the specific 
levels to be attained in each industry such 
as:

 � Feed detailed engineering;

 � fabrication and construction;

 � well drilling services; and

 � transportation, supply and disposal 
services. 

The Act has specified in the schedule, levels 
of Nigerian Content required for various 
activities carried out in the oil and gas 
industry. The prescribed minimum level for 
each activity in the Schedule ranges from 
45% to 100% (both numbers inclusive). For 
activities not specified in the schedule to 
the Act, the Board is empowered to set the 
minimum content level for each such activity 
pending the inclusion of the minimum 
content level for that activity through a 
legislative amendment of the schedule.

Furthermore, all projects and contracts with 
total budget exceeding US$100 million shall 
contain a Labour Clause mandating the use 
of a minimum percentage of Nigerian labour 
in specific cadres as may be stipulated by 
the Board.

Penalties for noncompliance A person who fails to comply is liable to 
pay to the Authority not less than KES 1 
million (approximately US$ 11,000) and the 
Authority may withhold the approvals and 
permits required by the contractor for the 
conduct of petroleum activities until the time 
that the contravention is remedied.

It is an offence for an operator, contractor 
or subcontractor to carry out a project in 
contravention of the provisions of the Act. 

The penalty upon conviction is a fine of 5% 
of the project sum for each project in which 
the offence is committed or cancellation of 
the project.
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Zambia Uganda South Africa

It is not a requirement of the applicable 
law for locals to participate in the equity 
of companies holding licences or 
contracted by licence holders. However, 
the Government may under the applicable 
law grant a petroleum development and 
production licence subject to a condition 
that the licence holder agrees that the 
Government or person nominated by the 
Government should be granted an interest 
in the production and processing operations 
in the production area. 

There is no local equity participation 
requirement for oil exploration/production 
licensees/contractors.

See response above (for local equity 
participation).

Additionally, in terms of State Participation: 
exploration and production rights issued to 
date usually contain an option, in favour of 
the State, to acquire a 10% participating 
interest in a production right (the current 
State option). 

Section 86A(2) of the Bill would grant the 
State an automatic right to acquire a 20% 
free carry interest in all new exploration 
and production rights (including production 
rights derived from existing exploration 
rights). The clause further states that the 
State is also entitled to a further participation 
interest at an agreed price; or [in the form of] 
production sharing agreements.

Section 63 of the Petroleum Act relating to 
preference for Zambian products requires 
that licence holders, in the conduct of 
operations, give preference to the maximum 
extent possible consistent with safety, 
efficiency and economy to materials and 
products made in Zambia and service 
agencies located in Zambia and owned by 
Zambian citizens or companies registered 
under the Zambian Companies Act. 

The PEDPA and the PRGTSA require the 
licensee, its contractors and subcontractors 
to give preference to goods which are 
produced or available in Uganda and 
services which are rendered by Ugandan 
citizens and companies

Under the Liquid Fuels Charter, all licences 
for petroleum exploration and production 
in the country’s offshore area reserves are 
subject to a minimum 9 per cent HDSA 
participation interest. In addition, the Liquid 
Fuels Charter further envisages that by then 
end of 2010, HDSAs will own not less than 
25 per cent of the aggregate value of the 
equity of the various entities that hold the 
operating assets of the South African oil 
industry. 

Under the Bill, the Minister of Mineral 
Resources may exercises his discretion 
to apply the Mining Charter to a particular 
application for a new exploration or 
production right, which would result in the 
participating interest of HDSAs having to 
increase from 9 per cent (the threshold 
required under the Liquid Fuels Charter) to 
26 per cent for that particular exploration or 
production right.

The penalties for non-compliance with local 
content requirements include rejection of an 
application for a licence and suspension or 
cancellation of a licence for breaching the 
Petroleum Act or conditions issued under 
the licence.

The PEDPA is silent on the penalty for 
non-compliance with the provisions of local 
content and does not contain a general 
provision creating an offence for non-
compliance with any of its provisions

The PRGTSA on the other hands makes it 
an offence not to comply with the provisions 
on local content and the penalty is a fine 
not exceeding one hundred currency points 
(Uganda Shillings 2 Million) (approximately 
US$ 700 ) and/or imprisonment not 
exceeding 3 years. 

The Liquid Fuels Charter’s adoption under 
section 12 of the Broad Based Black 
Economic Empowerment Act 53 of 2003 
(as amended by the Broad Based Black 
Economic Empowerment Amendment Act 
46 of 2013) renders the Charter a statement 
of intent, which does not create legally 
binding obligations or penalties.

Monitoring of the Charter involves an 
annual survey which evaluates progress in 
achieving the aims of the Charter and the 
White Paper on Energy Policy. Companies 
are required to submit data including 
procurement targets and employment 
equity data, which is then compiled in 
aggregate form and discussed in an  
annual forum.
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Large-scale investments made in foreign 
jurisdictions face many risks, particularly 
when investing in countries with high levels 
of political and regulatory risk or developing 
judicial systems, as is often a concern for 
international investors entering certain African 
states. In such circumstances, investors 
are particularly concerned about the legal 
protections that are available to them 
during the life of their investments. Bilateral 
and multilateral investment treaties (“BITs”, 
“MITs”) have become the principle vehicle to 
overcome these challenges and mitigate the 
risks of government intervention.

BITs are international law instruments – treaties 
– agreed between two states. MITs are treaties 
agreed between more than two states. The 
purpose of BITs and MITs is to create a stable 
legal environment that fosters foreign direct 
investment. This is achieved by the “host 
state” (i.e. the state in which the investment 
is made) agreeing to provide certain 
guarantees and standards of protection to the 
investments of private foreign investors (i.e. 
those with the nationality of, or incorporation 
in, the “home state”). The investor is also 
provided with the opportunity to enforce 
its rights under the investment treaty 
against the host state through independent 
international investment arbitration. This is 
the major innovation of investment treaties, 

as traditionally it was only states that had 
standing to bring claims against each other. 

Rights and obligations under investment 
treaties are reciprocal, protecting the 
investments of investors from each state in the 
territory of the other state. 

Structuring investments correctly can 
maximise those rights and protections, and 
has become a modern commercial imperative 
when transacting internationally. 

Maximising investment 
protections 
When structuring foreign investments, prudent 
investors will seek advice on the protections 
available under the domestic legislation of the 
host state as well as the investment treaties to 
which that host state is a party.

In order to rely on the protections offered by 
a particular BIT, a foreign investor will need to 
qualify as a defined “investor”, as mentioned 
above, and its “investment” must fall within the 
definition of the protected type of investments 
under the relevant BIT. Most BITs adopt a 
broad definition of qualifying investments, 
ranging from tangible to intangible property, 
company shares to contractual rights.

The common categories of substantive BIT 

protections and guarantees owed by host 
states to foreign investors/ investments 
include the following:

 � No expropriation without compensation: 
not to expropriate investments unless it is 
for a public purpose, in accordance with 
law and due process, with the provision 
of prompt, adequate and effective 
compensation;

 � Fair and equitable treatment: all 
investors/ investments will be treated 
fairly and equitably (an open category 
that includes upholding legitimate 
expectations, the rule of law and good 
faith etc.); 

 � Full protection and security: including to 
maintain the investor’s legal rights and 
protect physical assets from insurrection; 

 � No discrimination: not to adopt measures 
that discriminate investments based on 
type, industry, nationality etc.; 

 � National treatment: not to treat foreign 
investors/ investments less favourably 
that domestic investors/ investments; 

 � Most favoured nation treatment: the 
most favourable treatment available to 
investors/ investments of one state will 
be afforded to investors/ investments of 
other states;

Maximising
Investment
Protection
in Africa
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 � Umbrella clause: general commercial 
contracts with the host state and investor 
are elevated to protection under the BIT; and

 � Free transfers: investors may convert 
investment returns into a currency of 
their choice and repatriate out of the 
host state. 

Structuring Alternatives 

Although the content and structure of BITs 
are often similar they can vary considerably in 
scope and comprehensiveness, particularly 
between older and newer BITs and by 
region. As a result, investment structuring 
is vital to maximise the protections available 
under the BIT, for example, by choosing 
the most appropriate home state in which 
to incorporate the investment vehicle and 
by ensuring that all prerequisites have been 
satisfied to benefit from the BIT. 

Effect of a treaty entering into force

When both signatory states notify each 
other that domestic ratification procedures 
have been completed, the international legal 
obligations of the treaties will be activated, and 
the treaty will “enter into force” in international 
law parlance. At that point, qualifying foreign 
investors will be able to benefit from the 
substantive and procedural protections 
available under the BIT, including the right to 
an effective remedy before a tribunal. 

International investment 
arbitration
International investment arbitration is a 
mechanism to resolve investment disputes 
between a foreign investor and the state 
hosting the investment. It is different in many 
respects from international commercial 
arbitration, which involves two private parties, 
usually corporations.1

Who can claims be  
brought against? 

Investment treaties may be unclear as to 
which entities in the host state are bound by 
investment treaty obligations.  
For example, is it only the host state itself, or 
are state-owned enterprises or state-backed 
PPPs also accountable? 

In short, the host state bears ultimate 
responsibility for breaches of a BIT, and 
is the entity against which a claim is to be 
brought, even when the host state itself may 
not have caused the breach of a BIT. This 
is because under the international laws of 
state responsibility the host state is generally 

accountable for conduct attributable to it from 
certain entities. 

For example, the acts and omissions of any 
state organ (legislative, executive or judicial) 
or of persons or entities that are either 
empowered by the law to exercise elements 
of governmental authority, or are acting upon 
state instructions or directs, are considered as 
conduct of that host state. 

As a result, if such conduct amounts to 
a breach of a BIT, the state may be held 
responsible for that breach.

Consent to arbitration

Like all arbitrations, investor-state arbitration 
is based on the consent of the parties. In an 
investor-state relationship, consent may be 
found though a number of means: 

1.  directly in a contract executed between the 
host state and investors; 

2.  through the host state’s domestic 
legislation; or 

3.  from the terms of the relevant BIT or MIT, 
whereby each signatory state consents to 
resolve disputes with investors before an 
arbitral tribunal.

Arbitral institutes 

The practice of investor-state arbitration 
originated in the 1960’s when, under the 
auspices of the International Bank for 
Reconstruction and Development, the 
International Centre for Settlement of 
Investment Disputes (“ICSID”) was established 
by an international convention. 

For an ICSID arbitration tribunal to have 
prima facie jurisdiction, a dispute has 
to exist between one state party to the 
ICSID Convention and a national of another 
state party to the ICSID Convention. The 
dispute must also be of a legal nature 
and relate directly to an investment. ICSID 
arbitrations are generally not confidential and 
awards tend to be published publically, though 
certain restrictions are possible. 

At the end of 2013, out of the 568 known 
ICSID cases, 43% had been decided in favour 
of the investors, 31% decided in favour of the 
host state and 26% had settled.

To date, 44 African states have ratified the 
ICSID Convention (see Table 1 below). 
Notable exceptions include Angola, Namibia, 
South Africa and Ethiopia.

While arbitration under the ICSID procedural 
rules is the main form of investor-state 
arbitration, investors and states can agree 
to pursue their investment disputes under 

other arbitral rules, such as those proposed 
by the United Nations Commission on 
International Trade Law (the UNCITRAL 
rules) or by private arbitral institutions like the 
International Chamber of Commerce (ICC) 
or the Stockholm Chamber of Commerce 
(SCC). In non-ICSID arbitrations, international 
enforcement of the arbitral decision (the 
award) will be made under the 1958 United 
Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (the 
“New York Convention”). To date, some 29 
African states have signed the New York 
Convention. Recently, the convention entered 
into force in the Democratic Republic of the 
Congo, Burundi and the Comoros, enhancing 
legal certainty for investors who will do 
business with these countries. 

Treaty termination  
and sunset clauses

Some states may decide to withdraw from 
their BIT obligations. This was the case 
of South Africa who recently decided to 
terminate many of its older BITs and instead 
develop domestic legislation on the promotion 
and protection of investments. South Africa’s 
decision came as a result of a governmental 
policy review into the risks of domestic 
regulatory measures being challenged by 
foreign investors and a desire to promote 
investments from domestic sources of law.

Foreign investors subject to the denounced 
BITs will continue to enjoy extended 
protections for a certain number of years after 
the BIT’s termination, due to the effect of a 
classic feature of most investment treaties – 
the “sunset clause”. For example, the sunset 
clause of the Belgium-South Africa BIT 
provides that existing Belgian investments 
will continue to be covered by the treaty for 
another ten years after its termination.

Emerging investment 
protection in Africa for 
non-African investors
In recent years many African governments 
have made an effort to improve foreign 
investors’ protections. They have entered into 
many BITs and related agreements with non-
African countries (extra-Africa BITs), offering 
protections to investors outside of Africa 
making investments into Africa. 

By way of recent example, in 2014 five BITs 
were signed between Canada and African 
states (Cameroon, Nigeria, Senegal, Mail, 
Cote d’Ivoire). In the same year, the Japan-
Mozambique BIT entered into force, as did the 
Economic Partnership Agreement between 
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Cameroon and the European Union, and 
negotiations were concluded for the Canada-
Burkina Faso Foreign Investment Protection 
and Promotion Agreement.

A new generation of  
investment treaties

These recently agreed treaties are more detailed 
and specific than earlier investment treaties. The 
two newly signed Canada-Cameroon and 
Canada-Nigeria BITs are examples of “new 
generation” BITs. Salient features of the lengthier 
(50+ page) treaties include:

 � “promotion of sustainable development” 
in the preamble; 

 � protections to investments in pre- and 
post- establishment phases;

 � expressly incorporating the international 
customary minimum standards of 
treatment of aliens (i.e. non-nationals);

 � detailed guidance on the parameters of 
expropriation, preserving the regulatory 
space for certain public welfare measures;

 � explicit recognition that states should 
not relax health, safety or environmental 
standards to attract investment; 

 � encouragement of corporate social 
responsibility;

 � detailed procedural rules for investment 
arbitration, akin to incorporation of 
institutional arbitration rules; and

 � three year limitation periods and other 
procedural innovations. 

Emerging investment 
protection in Africa for 
African investors
There are around 30 investment treaties in force 
between African states at present (intra-Africa 
BITs), as well as over 120 BITs that are signed 
but not yet ratified. Most of these intra-Africa 
BITs have been agreed since the mid-1990s. 

Intra-Africa trade is seen as a key missing 
ingredient in the growth and development of 
the continent and as a result African countries 
are increasingly showing a willingness 
to develop ways to facilitate and protect 
investments made within the continent, 
whether through new investment treaties, trade 
agreements, or international organisations.

For example, various intra-Africa regional 
organisations have come into being. These 
organisations aim to boost legal harmonisation 
and facilitate intra-Africa trade. One of the 
declared aims of the African Union (AU), 

which now consists of 54 African States, is 
to coordinate and intensify  cooperation for 
development. Other important organisations 
include the Southern African Development 
Community (SADC), the Organisation for 
the Harmonisation of Business Law in Africa 
(OHADA) which binds 17 Western-African 
states, and the Common Market for Eastern 
and Southern Africa (COMESA). 

Statistically speaking
According to the United Nations Commission 
on Trade and Development (“UNCTAD”), 
2,496 investment treaties are in force around 
the globe. Of that, 430 are extra-Africa BITs 
and 29 are intra-Africa BITs. And there are 
more to expect. Around 300 BITs involving an 
African state await ratification. 

In line with this proliferation of investment 
treaties, recourse to international arbitration 
is increasing. In 2014, of the total claims 
registered with ICSID, 20% involved Sub-
Saharan African states and 15% involved 
Middle East and North African states. 

To date these geographic categories account 
for 16% and 11% respectively of the known 
ICSID cases. 

To explore further, during 2013-2014 it is known 
that Burundi, Mauritania, Guinea, Senegal, 
Mozambique, Egypt, The Gambia and Sudan 
were respondents to investment claims, some in 
multiple disputes. The majority of claims cluster 
around the oil, gas and mining, information 
technology, agriculture, construction, water, 
services and transportation sectors.

Conclusion
Numerous states and commentators have 
voiced concerns with the current investment 
arbitration system, calling for, among other 
things, improved transparency and fewer 
restraints on state power. UNCTAD has 
proposed various pathways and design 
revisions for future BITs and investor-stated 
dispute settlement, many of which have been 
incorporated into the new generation of BITs 
entered into by African states. 

Despite concerns, the number of new BITs 
and investor-state disputes grows steadily. BIT 
protections and recourse to arbitration remain 
key factors to attract foreign investors.

We have advised clients investing in Africa and 
have acted in investor-state arbitrations under 
all the major procedural rules. It is crucial for 
any investor that is considering investing in 
Africa, or already has investments in Africa, to 
perform the following due diligence:

1.  assess whether its investments qualify for 
BIT protection;

2.  consider structuring its investments 
appropriately;

3.  be appraised of what protections it can 
expect; and 

4.  understand how to bring investment 
arbitration proceedings to protect its rights.

 

1. International Commercial Arbitration will be discussed in 
details in the next edition of Made in Africa.
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At the dawn of the 21st century, the Forum 
on China-Africa Cooperation (FOCAC) was 
established in Beijing with the aim of promoting 
common development. The rapid growth of 
investment flow between the two sides since 
then has amazed the world. Vast opportunities 
in African countries have attracted thousands 
of Chinese investors, from infrastructure 
constructors to shoe makers. 

According to China’s Ministry of Commerce 
(MOFCOM) statistics, during January-
November 2014, direct investments (excluding 
financial assets) flow from China to Africa was 
3.5 billion USD, representing a 19% increase 
compared with the same period of 2013 and 
more than 6 times of the amount in 2006.1 
Major destinations for Chinese investments in 
Africa include South Africa, Zambia, Nigeria, 
Algeria and Angola. 

Despite the fact that investment activities have 
been booming over the past decade, foreign 
investments continue to remain sensitive to 
risks and uncertainties related to the legal 
environment, regulatory framework and 
political climate of the host state. To ensure 
that such potential risks and uncertainties 
do not become an undue impediment to 
international capital flow, capital-importing 
states (host states) and capital-exporting 
states (home states) have signed bilateral 
investment treaties (BITs) to promote and 
protect cross border investments from 
expropriation or other unjustifiable conducts 
attributable to state parties. 

This article introduces the BITs signed 
between China and African countries and their 
role as an important and effective investment 
protection tool readily available to Chinese 
investors in Africa and vice versa.

An Overview of Africa 
– China Bilateral 
Investment Treaties (BITs)
In the past decades, an increasing number of 
BITs have been signed between China and 
African countries along with the tremendous 
investment flow noted above. In the period 
from 1989 to date, 33 African countries have 
signed BITs with China, among which 16 BITs 
have entered into effect (see the table above 
for a summary of these BITs). Although these 
BITs were signed by China over an extended 
period of time and with different African treaty 
partners, an overview shows some common 
features as follows:

 � All these BITs follow the same basic 
structure, providing the basic treatment and 
protection for investors and mechanisms 
for resolving investment disputes;

Country
Signature 
Date Country

Signature 
Date Country

Signature 
Date

Ghana 12/10/1989 South Africa 30/12/1997 Benin* 18/02/2004

Egypt 21/04/1994 Cape Verde 21/04/1998 Uganda* 27/05/2004

Morocco 27/03/1995 Ethiopia 11/05/1998 Tunisia 21/06/2004

Mauritius 04/05/1996 Congo Rep.* 20/03/2000
Equatorial 
Guinea*

20/10/2005

Zimbabwe 21/05/1996 Botswana* 12/06/2000 Namibia* 17/11/2005

Zambia* 21/06/1996 Sierra Leone* 16/05/2001 Madagascar 21/11/2005

Algeria 17/10/1996 Mozambique 10/07/2001 Seychelles* 10/02/2007

Gabon 09/05/1997 Kenya* 16/07/2001 Mali 12/02/2009

Cameroon* 10/05/1997 Nigeria 27/08/2001 Chad* 26/04/2010

Sudan 30/05/1997 Cote d’Ivoire* 30/09/2002 Libya 04/08/2010

Congo D.R*. 18/12/1997 Djibouti* 18/08/2003 Tanzania 24/03/2013

BITs between African countries and China  
(in chronological sequence of the date of signature) 

 � Recent BITs are becoming more 
sophisticated and comprehensive in 
terms of protection level by expanding 
the scope of claims that the investor can 
submit to international arbitration;

 � None of these BITs contain any market 
access commitments, and they only 
protect investments with respect to the 
“post-entry” phase. In other words, they 
do not commit contracting states to open 
particular sectors to foreign investments; 
they only protect investments after they 
have been duly admitted into the territory 
of the host country.

A further analysis of these features is set  
out herein.

Analysis of Typical 
Provisions in Africa – 
China BITs 

Scope of a contracting state

A BIT is usually signed by two sovereign 
countries, which, from an investor’s 
perspective, include the home country and the 
host country. While an investor is not a party to 
the BIT, the BIT is concluded for the protection 
of investors from both countries. An investor 
is entitled to claim that the host state violates 
the BIT which thereby gives rise to state 
responsibility. All current Africa – China BITs do 
not contain any specific definition for the term 
“contracting state”; neither do they specify the 
types of persons or entities in the host state 
that are subject to the obligations of the BITs. 
In the absence of such a definition or provision, 

the rules of customary international law on 
state responsibility come into play.2 Under such 
rules, a state is held accountable for the act or 
omission of its formal state organs at different 
levels of governments (e.g. ministry of foreign 
investment, ministry of finance, provincial 
government). 

In addition, the acts of any person or entity 
(e.g. state-owned enterprise) which is 
empowered by the law to exercise elements of 
the governmental authority are also attributed 
to the state when they act in such capacity. In 
some cases, when a government instructs or 
directs a totally unrelated entity to carry out a 
conduct, the conduct of that entity may also 
be attributable to the state. 

Definition of investment

In most BITs signed between African countries 
and China, the concept of “investment” is 
broadly defined to cover assets invested by an 
investor in a treaty party, such as properties, 
equity, claims, intellectual property rights (IPRs) 
and concessions. However, as required by 
many BITs, “investment” must be made in 
accordance with the laws and regulations of 
the host state.3 Therefore, compliance with 
the domestic law of the host country is a vital 
premise for investors to have their investments 
protected under the BITs.

Fair and equitable treatment

Under most of the BITs, including those 
signed between African countries and China, 
affording fair and equitable treatment (FET) to 
foreign investors and their investments is the 
key commitment made by contracting states. 
Under customary international law, FET is 

* BITs signed but not yet entered into force.
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understood to include at least the requirement 
not to deny justice in civil, administrative and 
criminal proceedings. 

Some more recent Africa – China BITs further 
elaborate on this standard.  For example, 
Article 3.2 of the Madagascar-China BIT 
illustrates that legal or factual impediments to 
fair and equitable treatment include restrictions 
on the investor’s production, operation or sale 
of products.  

Article 5.2 of the Tanzania-China BIT also 
specifies that FET means that investors of 
one contracting state shall not be denied fair 
judicial proceedings by the other contracting 
state or be treated with obvious discriminatory 
or arbitrary measures.

Most favored nation (MFN) 
treatment and national treatment

Most Africa – China BITs also require MFN 
treatment and national treatment, which 
means the contracting states shall grant 
investors of the other contracting state and 
their investments treatment no less favorable 
than those from the host state or third 
countries. In prior arbitral cases, the MFN 
treatment has been proven to be an effective 
tool for foreign investors to leverage better 
treatment than that granted under the directly 
applicable BIT.

Protection from expropriation

 Expropriation means taking of properties 
or rights by the host state, either by way of 
outright nationalization (direct expropriation) or 
gradual infringement (indirect expropriation). In 
general, Africa – China BITs set strict limits on 
host state’s ability to expropriate, unless it is: 

(a)  for purpose of public interest under 
domestic law; 

(b)  on a non-discriminatory basis and; 

(c)  with prompt compensation. Most of these 
BITs further require that such compensation 
covers the market value of the expropriated 
investment plus interests. Such stringent 
requirements safeguard investments 
against undue government seizure.

Ensuring transferability of 
investment and returns

Most BITs have specific articles to ensure 
transferability of investment returns, including 
profits, liquidated investments, payment made 
pursuant to contracts, etc. More importantly, 
host states must allow such transfer to be 
made in convertible currency at a market 
exchange rate. Noteworthy, most Africa – 
China BITs since 2004 include a “balance of 

payment” exception to the transfer obligations. 
For example, Article 8.4 of the Tanzania-China 
BIT stipulates that “[i]n case of a serious 
balance of payments (BoP) difficulty or of a 
threat thereof, each Contracting Party may 
temporarily restrict transfers.” Thus, Chinese 
investors into Africa should pay close attention 
to the BoP position of a host state. 

“Umbrella Clause”

An “umbrella clause” in a BIT usually requires 
the contracting states to observe any 
obligation it enters into with respect to the 
investor. When the host state breaches any 
contractual obligation, it is also violating the 
BIT. Effectively, an umbrella clause upgrades a 
contractual obligation into a treaty obligation. 
Such “umbrella clauses” can be found in 
Article 10.2 of South Africa – China BIT, 
Nigeria-China BIT and Benin-China BIT, etc. 

For Chinese investors into Africa, such 
provisions provide them with additional 
protection and assurance in that host states 
undertake to honor investment contracts as 
their international obligations. Setting aside 
any dispute resolution clause in an investment 
contract, a Chinese investor into Africa can 
also resort to the more powerful “investor-
state dispute settlement” (discussed below) to 
enforce its rights. 

Investor – State Dispute 
Settlement: the optimal 
tool for resolving 
investment disputes
A prominent feature of BITs as a tool for 
investment protection is its self-contained 
dispute settlement mechanism, also known 
as the “Investor – State Dispute Settlement” 
(ISDS). As the term indicates, it is a dispute 
settlement mechanism through which 
foreign investors defend themselves against 
egregious governmental abuse of power 
under an international forum. ISDS provides 
an independent and effective mechanism for 
resolving investment disputes. 

In comparison to resorting to local courts for 
remedy, the ISDS mechanism has the benefit 
of shielding investors from potential political 
influence by the host state government 
in court cases. Given the varying levels of 
development in judicial systems in different 
countries, the possibility that a host state 
government may interfere in domestic 
adjudicatory proceedings cannot always be 
excluded. Further, before a domestic court, 
the applicable law is usually the domestic law 
of the host state, which may be subject to 
changes unfavorable to investors. 

In contrast, under international arbitration, 
an investor may have a claim directly under 
the treaty provisions, providing stable and 
higher quality protection. Thus, in most 
cases investors may have a better chance 
of success when an investment dispute is 
brought before an international tribunal. 

Types of disputes

While all BITs signed by China and African 
countries provide for ISDS mechanism, the 
types of disputes that may be submitted to 
arbitration vary from treaty to treaty. Notably, 
according to the China – Ghana BIT signed in 
the late 1980s, only disputes concerning “the 
amount of compensation for expropriation” 
may be submitted to an arbitral tribunal.4 
In contrast, BITs signed by China with 
South Africa and Nigeria in late 1990s/early 
2000s provide for ISDS mechanism to “any 
dispute…in connection with an investment”5. 
 Therefore, when investing in Africa, Chinese 
investors should be mindful of the relevant BIT 
provisions to make sure a dispute is covered 
by the scope of ISDS. 

'Fork-in-the-road' provision

In order to secure its access to the ISDS 
mechanism, an investor should pay close 
attention to the so-called “fork-in-the-road” 
provision. In all China – Africa BITs, there is 
the mandatory requirement on the investor 
to choose from either domestic proceeding 
or international arbitration.6 In other words, 
once the investor has submitted the dispute 
to the competent court of the host state, it is 
no longer eligible for bringing a treaty claim 
to an international arbitration tribunal. Such a 
stipulation is vividly named as the “fork-in-the-
road” provision, indicating that the investor has 
to choose one way or another at the cross-
road for ways of remedy in the event that it 
has suffered loss from a host state’s action or 
inaction which may amount to a violation of a 
treaty obligation.

Guaranteed enforcement

Another merit of the ISDS mechanism for 
investment protection is the mechanism 
guaranteeing enforcement of arbitral award. 
Regardless of the forum of arbitration, the host 
state has an international obligation under the 
BITs to implement an award in favour of the 
investor once the award has been rendered. 
Furthermore, in most cases, the award may 
be enforced in a country other than the host 
state. More than 20 BITs signed by China 
with African countries specifically refer to 
the International Center for Settlement of 
Investment Disputes (ICSID) as the forum that 
may hear an investment claim.7
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The sixth forum on China-Africa Cooperation (FOCAC) will be 
held in South Africa later this year. The triennial conference, which 
was first held in Beijing in 2000, is attended primarily by heads of 
government. Current members include China and the fifty African 
countries that recognise China (Burkino Faso, Sao Tome and 
Principe, Swaziland and Gambia do not). The sixth conference will 
be the first FOCAC meeting since Chinese President Xi Jinping 
assumed office in 2013.

China has doubled its financing commitment to the continent 
during the past three FOCAC meetings: from US$5 billion in 2006 
to US$10 billion in 2009 and US$20 billion in 2012. With the 
heightened importance the Xi administration has attached to Africa, 
expectations are that China will once again announce an impressive 
increase of financing into the continent. 

While the negative charge usually made against Chinese investment 
in the continent is levied at the country’s focus on natural resources, 
the Xi administration has emphasized a shift in policy towards 
investment in African infrastructure development. This follows 
Premier Li Keqiang’s visit last year, during which he promoted the 
importance of transport links across Africa, such as a high-speed 
rail network and a regional aviation network.

The 6th FOCAC meeting, therefore, will possibly go further and 
be the stage for further Chinese investment in areas such as 
industrialisation, training, agricultural development, job creation and 
technology transfer through investment in manufacturing industries.

As the continent’s largest trading partner, China has historically 
set the agenda for the FOCAC conferences, not least due to the 
difficulties in finding a consensus of opinion among the fifty African 
states. Commentators have argued that African leaders must 
carefully strategise and coordinate their demands to enable China’s 
contribution to meet their needs.

The African Union has previously played a critical part in harmonizing 
development agendas across the continent, and it is this body 
that could spearhead discussions with China on how African 
governmental agendas could be incorporated into China’s planned 
activities in Africa.

The Sixth Forum on  
China-Africa Cooperation 2015

SIMON MARSHALL 
Trainee Solicitor
King & Wood Mallesons UK 
T +44 (0)20 7111 1100 
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The ICSID Convention is a treaty that 
establishes the jurisdiction of the ICSID and 
authorizes arbitration between investors 
and states. The ICSID Convention has 159 
contracting states, including China and more 
than 40 African countries, as of January 
2015.8 For awards rendered pursuant to 
the ICSID Convention, all State parties to 
the ICSID Convention bear an international 
obligation to recognize and enforce an ICSID 
award as if the award is a final decision of 
its local court. That is to say, if a Chinese 
investor has been awarded compensation in 
an international arbitration, it is not limited to 
seek enforcement of that award in that African 
country where its investment is made. Rather, 
enforcement can be sought in other ICSID 
Convention contracting states where that 
African country’s asset exists. 

More importantly, the self-contained review 
system (the annulment proceeding) within ICSID 
further reduces the uncertainties that may arise 
from attempts to challenge the awards by the 
respondent State before any courts. 

For non-ICSID awards, the Convention on 
the Recognition and Enforcement of Foreign 
Arbitral Awards (the New York Convention) 
applies to ensure that courts of contracting 
states will recognize and enforce arbitration 
awards made in other contracting states. 

Similar to the ICSID Convention, under the 
New York Convention, an arbitration award 
made in any other state can generally be freely 
enforced in any other contracting state with 
one exception: enforcement is subject to the 
review of local courts where such enforcement 
is sought and could be rejected on certain 
limited grounds.9 As of January 2015, the 
Convention has 154 state parties, including 
China and more than 30 African countries.10

In summary, the ICSID Convention and the 
New York Convention provide a high degree 
of assurances to the investors that an arbitral 
awarded will eventually be enforced against 
the host state. This is yet another advantage 
compared to litigation before a court at the 
host state.

Conclusion
Chinese Investors into Africa may take a 
good degree of comfort from the ISDS 
provisions enshrined in all BITs between 
China and African countries to provide an 
important element of investment protection. 
The ISDS mechanism has established itself 
as the optimal way for resolving investment 
disputes between investors and host states, 
by granting the disputing parties increased 
control over the arbitral process11, and by 
ensuring enforceability of the awards.

1.  Chapter 11 of MOFCOM’s 2014 commerce work 
summary, see http://www.mofcom.gov.cn/article/ae/
ai/201501/20150100873001.shtml.

2.   It is generally accepted that in the International Law 
Commission Draft Articles on Responsibility of States 
for Internationally Wrongful Acts codifies such rules. 

3.  See e.g. Article 1.1 of the South Africa – China BIT
4.  China – Ghana BIT, Art. 10(1).
5.  China –South Africa BIT, Art. 9(1); China – Nigeria BIT, 

Art. 9(1).
6.  For example, Art. 9(3) of China – Nigeria BIT and Art. 

9(2) of China – South Africa BIT.
7.  African countries that consent to arbitration in ICSID in 

BITs with China include: Morocco, Gabon, Cameroon, 
Ethiopia, Congo Rep., Botswana, Sierra Leone, 
Mozambique, Kenya, Cote d’Ivoire, Djibouti, Benin, 
Uganda, Tunisia, Equatorial Guinea, Madagascar, 
Seychelles, Mali, Chad, Libya, Tanzania.

8.  For a list of contracting states of the ICSID 
Convention, please see: https://icsid.worldbank.org/
apps/ICSIDWEB/about/Pages/Database-of-Member-
States.bak.aspx?ViewMembership=All 

9.  Article V of the New York Convention limits the 
grounds for non-recognition or enforcement to 
a narrowly-drafted list. The respondent state 
has to prove one of the following: lack of a valid 
arbitration agreement, violation of due process, 
excess of the arbitral tribunal’s authority, irregularity 
in the composition of the arbitral tribunal or arbitral 
procedure, and the award “has not yet become 
binding”, “has been set aside” or “has been 
suspended”. 

10.  See: http://www.uncitral.org/uncitral/en/uncitral_texts/
arbitration/NYConvention_status.html 

11.  Compared to settlement by national courts, arbitration 
allowed the parties to exercise more control over the 
litigation procedure, as parties in dispute were able to 
appoint arbitrators of their choice.
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“WHAT HAS BEEN INCREDIBLE FOR ME TO OBSERVE HAS 
BEEN THE QUALITY OF THE RELATIONSHIPS FORGED AND THE 
DIVERSITY OF THE NETWORKS CREATED. THROUGH THE ILFA 
PROGRAMME, AFRICA’S BEST AND BRIGHTEST LAWYERS ARE 
REALLY BEING GIVEN THE WHEREWITHAL TO CONNECT THE DOTS 
AND IGNITE A POWERFUL NETWORK ACROSS THE CONTINENT.”
ANNA GARDNER, EXECUTIVE DIRECTOR, ILFA

(left) King & Wood Mallesons’ table
(right) ILFA candidates Sammy Ndolo, Ukamaka Okoli  
and Mojisola Fashola

(bottom left) Dame Linda Dobbs, Dr Mamphela Ramphele  
and Anna Gardner (Executive Director, ILFA)
(centre) Bernard Mukasa, Hellen Nakiryona, Michaela 
Marandu, Jackson Awele Onyango and Sammy Ndolo
(right) The ILFA class of 2014
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ILFA
On 27 November 2014, the ILFA 2014 
programme came to an end with the annual 
gala dinner, hosted by the Law Society of 
England and Wales. The keynote address 
was delivered by Dr Mamphela Ramphele, 
the South African politician, activist and 
former managing director of the World Bank, 
who spoke about the need for economic 
transformation in Africa and the role of ILFA 
lawyers in this process on the continent. 

The gala dinner was attended by almost 200 
guests who had gathered to mark the end of 
another successful year in the programme.

Now in its ninth year, ILFA is an award-winning 
secondment programme that aims to build legal 
capacity in Africa by equipping African-qualified 
lawyers with additional legal skills and expertise 
in a range of key areas including, corporate 
law, international dispute resolution and project 
finance as well as legal practice skills. 

The programme, which was founded by Tim 
Taylor QC of King & Wood Mallesons (which 
still houses ILFA in its offices) and others, 
now has a strong alumni network of over 100 
lawyers across Africa who continue to spread 
the good work of ILFA on the continent. 

Last year saw one of the largest intakes of 
ILFA secondees, with 21 lawyers from  
15 different jurisdictions, including a mix of  
in-house legal counsel, Government lawyers 
and private practitioners. 

King & Wood Mallesons, in conjunction with 
key clients GE Capital Aviation Services and 
The Supreme Group, hosted two lawyers 
on the programme; Hellen Nakiryowa, an 
associate at the Ugandan firm Shonubi, 
Musoke & Co Advocates and Ukamaka Okoli, 
an associate at the Nigerian law firm  
G. Elias & Co. 

On 19 November 2014 the London office of King & Wood Mallesons hosted over 180 
clients and contacts for its inaugural “Investing in Africa” seminar focussing on  the latest 
developments and legal considerations affecting investors in two of the most important 
economies in Africa, Kenya and Nigeria. 

The seminar commenced with presentations from Nigel Shaw (Partner at Kaplan & 
Stratton Advocates, Kenya) and Professor Konyin Ajayi (Managing Partner at Olaniwun 
Ajayi LP, Nigeria) who each provided an overview of the key legal and regulatory 
considerations for investors entering their jurisdictions. Each speaker also provided an 
update on the latest government led developments and sector initiatives and drew out 
interesting points for comparison, which instigated debate about which region would be 
most suited as a leading hub for investment into the continent.

In Kenya, Mr Shaw mentioned the significant new projects calling for international 
investment including the Lamu Port Southern Sudan-Ethiopia Transport (“LAPPSET”) 
transport and infrastructure project which is estimated to cost US$29 billion, the Standard 
Gauge Railway from Mombasa to Nairobi estimated to cost US$3.6 billion and the IT City 
at Konza (Silicon Savannah) estimated to cost US$5.7 billion.

As for Nigeria, with a population of over 170 million people and a middle class that has 
grown over 600% from 2000 to 2014, it is not surprising that it has attracted the largest 
proportion of FDI in Africa of late. Nigeria has also recently rebased its economy and 
is now the largest economy in Africa, overtaking South Africa.  Significant projects are 
also underway in the country and Professor Ajayi mentioned some of these as well as 
highlighting sector specific developments and trends.

Following the presentations there was a panel discussion chaired by David Parkes 
(Corporate Partner, King & Wood Mallesons) together with Chris van Niekerk (Managing 
Director/Strategic Coverage – Africa at Barclays Africa), Temi Marcella Olatunde (Private 
Equity at The Abraaj Group) and  Samuel Senbanjo (Principal, Energy & Infrastructure 
at Helios Investment Partners). The key observations from the presentations as well as 
audience questions were discussed and debated until time ran out. Thereafter guests 
were invited to a cocktail reception with locally inspired canapés and drinks served until 
conclusion of a highly successful inaugural event.

London office hosts 
inaugural “Invest in 
Africa” seminar

BARRI MENDELSOHN  
Managing Associate 
King & Wood Mallesons UK 
T +44 (0)20 7111 2831 
barri.mendelsohn@eu.kwm.com

DAVID PARKES  
Partner, Co-Head of Africa Group 
King & Wood Mallesons UK 
T +44 (0)20 7111 2438 
david.parkes@eu.kwm.com

OFEI KWAFO-AKOTO 
Associate 
King & Wood Mallesons UK 
T +44 (0)20 7111 2142 
ofei.kwafo-akoto@eu.kwm.com
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Shonubi, Musoke & Co Advocates
Kampala, Uganda
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Uganda
Petroleum Law

ANDREW KIBAYA
Partner
Shonubi, Musoke & Co Advocates
Kampala, Uganda
T +256 31 226 5391
akibaya@shonubimusoke.co.ug

The Local Content Problem Under 
the Petroleum Law Regime in Uganda

In keeping with the trends in other natural 
resource rich African countries, Uganda has 
in the recent past overhauled the primary 
legislation in the oil and gas sector by 
repealing the old and introducing new laws. 
In particular, the regulatory reforms have seen 
the passing of the Petroleum (Exploration, 
Development and Production) Act, 2013 (the 
Upstream Act) and the Petroleum (Refining, 
Conversion, Transmission and Midstream 
Storage) Act, 2013 (the Midstream Act) 
to regulate upstream and midstream oil 
and gas activities respectively in Uganda. 
Correspondingly, these laws commenced in 
April and June 2013.

The laws were passed amidst pressure 
on government to have deliberate policies 
to promote local content development, 
strengthen national industries and enable 
more direct sector benefits to indigenous 
people. It is therefore not surprising that both 
these laws have aggressive local content 
development obligations placed on the 
licensees, contractors and other industry 
players. The key emphasis in terms of such 
obligations is placed on the use of local raw 
materials, creation of a local skilled Ugandan 
workforce and sourcing of goods and 
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services locally. This bold legislative move was 
grounded in the National Oil and Gas Policy of 
2008 which head lighted the aspirations of the 
executive. 

Although the move is clear and the objectives 
are well articulated in the Policy, the wording 
of the provisions is not far from confusion. The 
unclear position of the provisions appears to 
presently pose challenges in interpretation, 
monitoring and implementation.

In particular, the Upstream Act requires 
all licensees to give preference to “goods 
produced or available in Uganda” and services 
which are rendered by “Uganda citizens 
and companies.” and in the event that any 
such goods and or services are not available 
within Uganda, an obligation is placed on 
the relevant contractor or licensee to acquire 
the same from a company which has a 
joint venture arrangement with a “Ugandan 
company” owning at least forty eight percent 
of the joint venture. Expressions such as 
“goods produced or available in Uganda” and 
Ugandan citizens are comprehendible. The 
same cannot be said of “Ugandan company”.

Whereas emphasis is placed on a Ugandan 
company, the law does not define the 
meaning of a Ugandan company. The 
current wording does not draw a distinction 
between company ownership, control, place 
of registration/incorporation, registration or 
incorporation. It is not clear whether when the 
Act refers to a Ugandan company, it means a 
company incorporated in Uganda, owned by 
Ugandans or controlled by Ugandan citizen. 
This makes the provisions susceptible to 
differing interpretations.

Guidance as to what amounts to a Ugandan 
company may be drawn from the current 
Companies Act, which refers to foreign 
companies as companies incorporated 
outside Uganda. By necessary implication, a 
Ugandan company would then be one that is 
incorporated in Uganda. This would be in line 
with common law; upon which the company 
law regime in Uganda is based, where a 
company is considered a citizen of a country 
where is it is incorporated. 

Whereas the above would appear to be a 
plausible interpretation, it still raises concerns 
as it would then mean that a company 
incorporated in Uganda but with all or 
majority shareholding or control being held by 
foreigners would be considered a Ugandan 
company and thus benefit from the priority 
under the petroleum laws. Conversely, such 
an interpretation would have the effect of 
excluding a company registered outside 
Uganda (but owned by Ugandan citizens) 
from benefitting from the provisions of the 
Upstream Act.

Therefore, for such an interpretation to be 
practical, it would have to operate with proper 
parameters intended to give effect to the local 
content policy in Uganda, which parameters 
currently do not exist.

In the alternative, the state of the law as is may 
be interpreted with the erroneous presumption 
that a foreign company incorporated outside 
Uganda but which subsequently registers a 
place of business in Ugandan would not differ 
from a newly formed company incorporated 
in Uganda. As a result, both companies, by 
virtue of having places of business in Uganda 
would be considered as Ugandan companies.

This proposition that a foreign company 
can be considered a Ugandan company 
not only overlooks the distinction between a 
foreign company and a locally incorporated 
company as set out in the Companies 
Act but also creates an absurd result 
and brings the intended objects of the 
local content provisions into question as 
the level of participation of Ugandans in 
such circumstances would appear to be 
disregarded.

And yet, further guidance on the interpretation 
of the provision may be drawn from other 
Ugandan laws including Investment Code 
Act, the Land Act and the Public procurement 
laws; which acts variously define a foreign or a 
non-citizen company. However, looking at the 
content of these laws, the definitions vary from 
law to law and are centred on the objective 
of that particular law and may thus not augur 
well with the objects of Upstream Act.

Be that as it may, even if the Upstream 
law where to be given a more purposive 
interpretation; with a Ugandan company being 
interpreted to mean a company owned or 
substantially controlled by Ugandan citizens, 
this is likely to span a further question as to 
the likely disparity in the ability of Ugandan 
entities to proficiently meet the demands and 
competencies required in the industry. There 
may be only a small class of Ugandans that 
can meet the investor needs for partnership 
and it may then be a case of finding a local 
investor to merely meet local requirements 
without necessarily creating capacity or 
enhancing investor/company value.

Aside from the vague reference to a Ugandan 
company under the Upstream Act, a strict 
interpretation of the requirement further seems 
to suggest that the goods and services 
provision can only be made by a company in 
utter disregard for all other business entities 
like partnerships or even individuals with the 
necessary capacity to meet the requirements. 

In comparison, the Midstream Act in relation 
to a similar provision addresses the above 

gap by providing wider and clearer wording 
as it refers to “registered entities owned 
by Ugandans.” This means that other 
business entities are put into consideration 
and emphasis is undoubtedly on local 
ownership.

However, the Midstream Act is itself not 
without uncertainty. It is not expressly provided 
as to whether foreign companies incorporated 
outside Uganda but owned by Ugandan 
nationals would have the benefits under the 
Act in the event that they formed a branch 
office in Uganda. In addition, the extent of 
local ownership of such registered entities is 
not clearly prescribed.

This lack of clarity and apparent 
contradiction between the localization 
requirements under the Upstream and 
Midstream laws presents significant 
challenges and renders the very objective of 
the provisions obscure given that provisions 
are currently susceptible to exploitation 
and misinterpretation. Perhaps even more 
concerning is that an investor interested in 
the oil industry in Uganda may not know 
with certainty if they are complying with the 
law or what is required of them. 

The new local content provisions, while 
representing a much needed revamp of the 
oil and gas laws in Uganda, in their current 
state, they appear to be controversial and 
a conceptual challenge that is undoubtedly 
bound to be riddled with monitoring and 
implementation hurdles. Resultantly, it may 
be difficult for the regulator to communicate a 
particular position and for the industry players 
to understand and accept the regulator’s 
position.

These unclear definitions and the glaring 
inconsistencies within the law as well as the 
seeming mismatch between the Oil and Gas 
Policy and the law itself appear to suggest 
that the provisions were included without 
due regard to the realities of the industry 
and thus impresses the need to put the 
two laws in tandem and also iron out the 
ambiguities. 

Local and international interested parties 
should lobby for the regulations to be 
passed to assist with the implementation  
of the oil and gas laws to be comprehensive 
and offer clarity in relation to the 
contradictions that currently exist. These 
regulations usually only operationalise what 
is in the primary laws and so development 
of the proposed regulations may thus not be 
without challenge.
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A New 
Dawn
Mozambique Oil & Gas
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Mozambique catapulted to global investor 
attention in 2011, with game-changing gas 
discoveries on a previously unimagined scale. 
In the years following, the trickle of interested 
petroleum companies visiting the country on 
fact-finding missions grew to a steady stream 
as the scale and potential of the gas fields 
became clear. All had one question: “when is 
the next licensing round?”. And the answer, in 
true African style, was always “soon, soon”. 

In October last year, the Mozambican 
government finally launched the long-awaited 
5th petroleum licensing round for 15, mostly 
off-shore, areas. Given the dazzling scale of 
the discoveries already made, competition in 
the round is expected to be steep. But so is 
the learning curve for potential bidders new to 
Mozambique. The original timeline gave just 
three months from launch to submission, in 
which to grapple with a complex and changing 
sector regime and business environment. 

Recent years have seen a period of intense 
legal reform in key areas affecting this sector 
with new petroleum and tax laws and the 
introduction of over-arching “mega-projects” 
legislation that was intended to ensure a 
minimum government “take” from large-scale 
investments. The reforms were necessary. 
A spring clean of the legal framework was 
overdue and as the nature and scale of the 
discoveries became clear, the need emerged 
to address the fact that the discoveries have 
been of natural gas not oil. 

Unfortunately, much of this law is poorly-
drafted and untested, leaving investors at 
the mercy of the regulators’ interpretation. 
Although the deadline for bids has been 
extended by three months to 30 April 
2015, at the time of writing, the supporting 
regulations to the new petroleum law were not 
complete or publicly available and nor were 
the model form of Exploration and Production 
Concession Contract (“EPCC”) or Joint 
Operating Agreement. 

Since these documents will contain much of 
the important detail for investors included the 
hotly-anticipated new rules on local content 
(not to mention the legal framework for the 
bid), timing is still going to be very tight for all 
bidders. However, on the positive side, since 
the changes legally codify some of the matters 
previously covered in individual negotiations, 
the reforms perhaps simplify the concession 
award process and seek to reduce the scope 
for corruption. 

The New Legal and 
Fiscal Framework
While full details of the new petroleum 
regime are still awaited, there is plenty for 
investors to digest in what has already been 
published. Some key points to note are as 
follows:

 � Bidders need not be registered or 
incorporated in Mozambique but will be 
required to register a branch or subsidiary 
there subsequently to conduct petroleum 
operations (although see below).

 � Foreign companies that associated 
with Mozambican majority-owned 
and headquartered entities will be 
given preference in the granting of 
concessions.

 � An EPCC will be concluded with 
successful bidders, which will grant an 
exclusive right to carry out petroleum 
exploration and production for an initial 
period of not more than 8 years but 
subject to extension.

 � All parent companies of an entity 
which owns rights under an EPCC 
must be established, incorporated 
and administered in a “transparent 
jurisdiction”, meaning one in which 
the Government of Mozambique can 
independently verify the ownership, 
management and control and fiscal 
standing of a foreign legal person 
wishing to participate, or participating, in 
petroleum operations.

 � The Petroleum Law reserves the right of 
the Mozambican state to participate in 
the petroleum operations at any phase, 
pursuant to the terms and conditions 
established by the contract. The current 
bid documentation is seeking a 10% 
free carried interest in the petroleum 
operations.

 � Subject to any clarification in the pending 
petroleum regulations, it appears that 
under the so called “Mega-Projects Law”, 
5-20% of equity in the company holding 

the petroleum must be made available 
via the Bolsa de Valores de Moçambique 
(i.e. the Mozambican Stock Exchange) 
on commercial terms – an added layer 
of complexity for investors. The Mega-
Projects Law requires this to be done 
within five years but the petroleum 
regulations, when published, may provide 
for a different timeline. 

 � Sale or transfer of rights under an EPCC 
is subject to consent of the Mozambican 
government which is not unusual in  
the sector. 

 � Public tender process must be used to 
appoint services providers for contracts 
above a set amount (not yet specified). 
Priority must be given to local products 
and services in some cases and foreign 
service providers must associate 
themselves with Mozambican persons 
(which is consistent with a general move 
to local content provisions in African 
petroleum laws).

 � Construction or operation of petroleum 
infrastructure will now normally be 
subject to the grant of an additional 
EPCC and provision is made for 
mandatory third party access to facilities.

 � Bid participants may need in some cases 
to have entered into Mozambican law 
compliant joint venture agreements with 
co-bidders and to have engaged with 
local agencies in advance of submission.

 � Under new rules, capital gains tax at 
32% will be due on any sale (including 
an off-shore sale of shares) where there 
is an underlying oil and gas asset in 
Mozambique – a ‘super tax’ which is 
becoming more common in some African 
states that believe they are not benefitting 
directly from new oil and gas discoveries. 

 � Petroleum Production Tax will be due 
from the time the oil or gas is extracted 
from a field. The rate for oil is 10% and 
for natural gas is 6%.

 � The formula used to determine the 
profit split between the operator 
and the Mozambican State (the “R 
Factor”), which used to be a matter 
for a contractual negotiation, has been 
adopted by law. 

 � Tax stability, which may be negotiated, 
will in general be limited to 10 years. 
While some fiscal benefits/concessions 
apply to petroleum companies, these are 
legally framed and may not be enhanced 
through individual negotiation.

CERYS WILLIAMS
Special Projects Lawyer
King & Wood Mallesons UK 
T +44 (0)20 7111 2396 
cerys.williams@eu.kwm.com
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The Broader Context 
As ever, the new legal framework must be 
understood in the context of the broader 
business environment in Mozambique. 
Potential bidders should be aware that, 
although the stated intention of the legal 
reforms is to attract investment, the tougher 
investment environment that they create also 
reflects a change in political and popular 
mood in the country. 

The earliest investment projects in 
Mozambique benefitted from generous legal 
and fiscal concessions and robust stabilisation 
promises, intended to attract participants into 
risky and uncharted waters, as the country 
emerged from the shadow of its long civil war 
and subsequent experiments in communism. 
However, that time is past: Mozambique’s 
enviable year-on-year increases in GDP and 
the transition of pioneer investments into 
established and productive undertakings has 
reduced the perceived risk in Mozambique as 
an investment destination. 

Nevertheless, for most Mozambicans, these 
advances have not translated into a significant 
increase in standards of living and the country 
continues to languish near the bottom of the 
UNDP’s Human Development Index. The 
causes of this failure to translate growth into 
development are a moot point but conventional 
wisdom in the Mozambican press and on 
its streets is that that this is due, at least in 
part, to unwillingness of investors to pay a fair 

contribution to the countries coffers and/or the 
failure of politicians to compel them to do so. 

This issue inevitably became something of a 
political football in the run-up to the general 
election in October 2014 but while the pre-
election rhetoric fades, this underlying trend in 
opinion endures.

A notorious flash point was the US$3.7bn 
purchase of the vast Benga coal mine by 
Rio Tinto in 2011. Since the shares in the 
acquired company, Riversdale Mining Limited, 
were owned off-shore, capital gains tax on 
the transaction was not paid in Mozambique, 
despite the most persistent and creative 
arguments of the fiscal authorities there. The 
resultant popular outrage still echoes in the ears 
of foreign investors and informs public opinion, 
not to mention in the new tax legislation on off-
shore sales mentioned above. 

Alongside the tougher tax regime there has 
been a hardening of attitudes in respect of 
foreign worker quotas. It is hard to overstate 
the practical challenges posed by this in a 
country where competition for the small pool 
of educated and skilled domestic talent is 
extremely fierce. All businesses enjoy a quota 
of foreign workers, which varies according 
to the size of their business. But, historically, 
investors in the petroleum sector were able 
to enjoy more flexible arrangements including 
the potential to agree increased quotas 
and the ability to bring in workers on short-
term assignments for up to 180 days in any 
calendar year. 

The petroleum specific regulations are in 
the process of revision and the expectation 
is that the new regime will be tougher. 
However, in the meantime, the practicalities 
of bringing in foreign labour have already 
become significantly more difficult through a 
mixture of a harder line on the interpretation 
of special quotas and new procedures and 
documentary requirements. 

There have been other challenges too. After 
many years of peace, in 2013 and 2014 there 
was a resumption of civil war in Mozambique, 
albeit on a localised and relatively limited 
basis. The ruling party, FRELIMO, was once 
more was in conflict with its old adversary, 
RENAMO, and this resulted in some casualties 
and also some disruption to business, as coal 
shipments on the single railway line serving the 
port of Beira were targeted. 

There was also an unsettling spike in 
kidnappings in the country. The situation 
was concerning enough for some expat 
businesses and organisations to remove staff 
and/or their families temporarily. And then, of 
course, there was the notorious crash landing 
of Rio Tinto’s foray into Mozambique in 2014, 
when it finally divested the Benga mine with 
losses in excess of USD$3bn. All of this, 
alongside the uncertainty and disruption of 
the general election, drew a firm line last year 
under the period of investor exuberance in the 
initial aftermath of the resource discoveries. 

Notwithstanding these developments, 
the overall picture in Mozambique is still 
comparably appealing. The scale of the 
potential prize cannot be ignored. The 
Mozambican government and agencies are 
welcoming to inward investors and remain 
willing to engage co-operatively – if less 
open-handedly – with investors. Despite 
ongoing grumbles of RENAMO dissatisfaction 
with the result, the elections fundamentally 
passed without major incident and the legal 
uncertainties caused by the reforms will also 
be clarified and resolved, in the end. 

It seems likely that this licence round and the 
myriad other business prospects that now 
exist in Mozambique will evolve in perhaps a 
more measured and sober environment than 
those that preceded. Nonetheless, investors 
are advised to do their homework, find good 
local partners and retain experienced advisers 
at each stage.

Cerys lived in Mozambique for three years 
until 2014, where she acted as international 
counsel on numerous projects with SAL 
& Caldeira Lda. She now routinely acts 
alongside KWM’s global M&A and Energy 
& Infrastructure teams to navigate the 
Mozambique legal and regulatory landscape.
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Nigeria is one of the fastest growing 
economies in the world, and the recent 
rebasing of its economy gives hope that 
with adequate infrastructure and resource 
management, the economy will continue to 
develop at a steady rate. This growth is rooted 
in its crude oil production, which accounts for 
about 90% of its external revenue. 

However, the country’s over-reliance on 
crude oil has become a major source of 
consternation, more critically in light of the 
recent falling oil prices. The volatility in oil 
prices has heightened the call for a more 
decentralized and diversified economy. 

Launched in 2008, the Nigeria Gas Master 
Plan (“NGMP”) outlays the roadmap for the 
exploitation, rapid development and effective 
distribution of Nigeria’s robust gas reserves. 
Nigeria has over 187 trillion cubic feet (tcf) 
of proven gas reserve (comprising 97 tcf 
associated gas and 90 tcf non-associated 
gas); the 7th largest natural gas deposit in 
the world. Of note, there exists a tremendous 
potential to grow as the country holds the 
4th largest reserves worldwide. Since the 
inception of the NGMP, the Nigerian gas 
sector has witnessed exponential growth, with 
the gas supply market increasing from 300 
million to 2 billion cubic feet per day (cfpd).

While the focus of the Nigerian government 
and investors has always largely been on 
crude oil, there are great opportunities for 
more investments in the Nigerian gas sector. 

The Nigerian Gas 
Industry in Context
Ominously, the Nigerian gas industry 
(upstream, midstream and downstream) has 
a hydra-headed regulatory approach with 
different governmental regulatory body, entities 
or corporations responsible for different 
assignments or mandates in the natural gas 
value chain. Central to the administration and 
management of the industry is the Nigerian 
Gas Company Limited (NGC Limited), a 
limited liability company incorporated as a 
subsidiary of the Nigerian National Petroleum 
Corporation (NNPC). NGC Limited was 
established in part to: develop an efficient gas 
industry, manage the integrated gas pipeline 
network and distribute gas and derivative 
produces regionally and internationally. 

The national gas aspiration as expressed by the 
NGMP, which essentially focuses on domestic 
gas utilization chain (at the downstream level), 
exists in three parts: (i) gas to power; (ii) gas-
based industries; and (iii) high value export. 

The strategic themes underpinning these 
aspirations stipulate that by the deadline  
of 2015: 

 � gas to power – supply sufficient gas 
to Nigerian thermal power plants to 
drive threefold increase in the plants’ 
generation capacity; 

 � gas-based industries – transform gas 
sector to independent value adding 

sector and create regional hubs for 
gas-based industries i.e. petrochemical, 
fertilizer, methanol etc.; and, 

 � high value export – consolidate 
Nigeria’s position and market share in 
the high value exports market as well 
as consolidate national footprint and 
influence by completing national and 
regional pipeline projects. 

The above strategic themes have been largely 
driven by relevant policy thrusts, key amongst 
which are: 

 � the Domestic Supply Obligation 
Regulation in place to ensure short-term 
gas availability; 

 � the Commercial Framework Reforms a 
combination of practices, policies, rules 
and regulations to ensure bankable gas 
projects and securitization of revenue to 
ensure sustainable investment in gas by 
third-party financiers; and 

 � Scalable Gas Infrastructure Blueprint 
borne out of the NGMP with a view 
to ensure effective distribution and 
allocation of aggregated gas. 

Key Challenges in the 
Nigerian Gas Industry 
Owing to its large-scale proven natural gas 
reserves, Nigeria is routinely described as 
a ‘gas province with a little bit of oil in it’. 
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Paradoxically, Nigeria today lives on oil. It 
is believed that several challenges have 
stunted the growth of the industry over the 
years. These challenges range from theft 
and pipeline vandalism, oligopolistic market 
form, inadequate infrastructure, paucity of 
investments, undue government intervention, 
regulatory capture to politicisation of policy 
implementation. 

A few of the key industry issues are examined 
below:

 � Pricing: A major concern for investors 
is the profitability of producing gas for 
supply to domestic markets as opposed 
to the export market. The Nigerian gas 
market is predominantly export oriented, 
owing to the competitive international 
price regime. Recent OPEC reports 
show that 60% of the gas produced 
is exported, with the Nigeria Liquefied 
Natural Gas (NLNG) being a major driver. 
In the domestic markets, the market 
prices are less competitive, resulting 
in a low rate of return on investments 
for the producers and suppliers. The 

government’s response was to adopt 
a sector based pricing strategy, which 
creates a bespoke pricing regime for 
each sector. It has been noted that 
this price regulation is impeding the 
profitability of gas-producing companies 
and is a deterrent for most investors, 
adversely impacting the bankability of 
gas projects. A case in point, the Power 
Holding Company of Nigeria, as at 2011 
owes its gas suppliers 13billion Naira.

 � Infrastructure: Although the Gas 
Infrastructure Blueprint remains a key 
plank in the NGMP, the prevailing gas 
strategy that encourages infrastructure to 
be driven and funded by the government 
(at the expense of other social sectors) 
is a failed strategy as government funds 
would never be adequate to provide the 
requisite infrastructure to meet demands 
from load centers. 

 � Multi-tier Bureaucratic Industry 
Regulation: Whilst NNPC/Department of 
Petroleum Resources (DPR) has been 
driving policy initiatives for years in the 

industry, NGC Limited owns, controls 
and operates the national pipelines, and 
the GACN oversees gas supply and 
pricing. At different levels of the gas value 
chain, there exist multi-layered rules, 
policies and guidelines. The lack of a 
one-stop shop for all gas related issues 
have constituted a major stumbling 
block for players in the industry. Further, 
there is limited capacity across the key 
regulatory institutions, and a gross lack 
of corporate and good governance 
within the industry’s multiple intertwined 
regulatory bodies.

 � Deficit in Gas Supply: The under-
performance of some ageing gas plants 
has eroded the supply base by about 
100mmcf/d (400MW), thereby making 
these plants require more gas to function. 
Also, the long gestation period for high 
impact supply projects puts major supply 
additions outside the short-to-medium 
term thereby distorting the country’s gas 
to power strategy.

 � Gas Flaring: It is simply not commercially 
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viable for oil producers to put in place 
requisite infrastructural facilities to 
develop and trap associated gas. 
Whilst the traditional approaches 
(flaring deadline and penalties) that had 
been adopted by the government to 
discourage flaring have proved abortive, 
the gas flaring challenge has been 
heightened by the consistent failure of 
the government to exercise its right to 
take flared gas at free cost.

The Mileage Thus Far…
In response to these challenges, the Nigerian 
government has taken various steps towards 
ensuring that all noted gas-related issues are 
frontally tackled as they arise and a selection 
of these are detailed below:

 � Pricing: The price for per thousand 
standard cubic feet (Mcf) of US$0.5 
was increased to US$1.5 in 2015. More 
recently, the government approved a new 
gas-to-power pricing benchmark, which 
increases the gas supply price to $2.50 
per thousand standard cubic feet (Mcf). 
This new price regime is applicable to past 
and future Gas Supply Agreements and 
came into effect on the 1st of January 
2015. Although still not on par with the 
international gas market, it represents 
a far more commercially viable deal for 
investors. In light of the new price increase, 
implementation of the DSO will be taken 
more seriously, with tougher penalties 
being imposed on gas suppliers who fail to 
meet their quotas. 

 � Fiscal Framework: As shown above, Nigeria’s 
strategic imperative for the short and medium 
term is in ‘domestic’ gas development. It is 
thus not strange that to benefit from most 
of the fiscal incentives in the industry, the 
supplier/company must invest in natural gas 
liquid extraction facility to supply gas in usable 
form to domestic gas utilization projects. It is 
important to note that all incentives granted in 
respect of investment in associated gas shall 
be applicable to non-associated gas. Today, 
the industry enjoys the fiscal incentives set 
out in Table 1. 

 � Infrastructure: The government, through 
NGC limited, has achieved great strides 
in the provision of gas infrastructure. 
The current NGC Limited gas pipeline 
infrastructure comprises (approximately 
1,100 kilometres): 

 -  the eastern network- the Alakiri-
Obigbo–Ikot Abasi Pipeline, and

 -  The western network- the Escravos–
Lagos Pipeline System (ELPS). 

1 All capital investment relating the gas-to-liquids facilities are treated as chargeable capital 
allowance and recoverable against oil income 

2 Gas transferred from the natural gas liquid facility to the gas-to-liquid facility shall be at  
zero percent tax

3 Zero percent royalty; 

4 Capital allowance of 90% in the first year of production and 10% retained in the books 

5 Petroleum investment allowance of 35% (if no tax holiday is exercised or 15% (if tax holiday is 
exercised) 

6 Tax free period of 3 years in the first instance, and renewable for additional two (2) years subject 
to satisfactory performance. The tax-free period shall start on the day the company commences 
production as certified by the Ministry of Petroleum Resources 

7 Tax free dividend during the tax-free period 

8 Zero % VAT for plants, machinery and equipment 

9 Custom duty of 2.5% 

10 Interests on loan are deductible provided there is prior approval of Federal Ministry of Finance

Table 1
Gas Sector – fiscal incentives

Other key gas infrastructure with the 
participation of the private sector includes: 

 � pipeline infrastructure owned by the 
NLNG, the NNPC/SPDC/Total joint 
venture; 

 � pipeline infrastructure belonging to local 
distribution companies such as Gaslink 
Limited and Shell Nigeria Gas; 

 � the Olorunsogo pipeline; 

 � West African Gas Pipeline (WAGP) 
Project II; 

 � ECPS-A – 101 kilometres pipeline 
project; 

 � Chevron/NNPC EGTL gas-to-liquids 
processing facility; and, 

 � (NNPC/Mobil JV Oso NGL project. 

The Petroleum Industry Bill (PIB), if passed, 
would open the gas sector to more private 
investor/sector participation – as the PIB 
envisages private participation is not only 
the infrastructure end, but also in the 
management and ownership of the new NGC 
Limited or NGC Plc under the PIB. 

Concluding Remarks 
Gas in Nigeria should be cheaper, cleaner, 
and healthier than crude oil as an energy 
service, with abundant socio-economic 
benefits if developed correctly. To unlock this 

potential, more focus has to be placed on 
non-associated gas as Nigeria seems to have 
made fair inroads in developing associated 
gas reserve. With the completion of the 
Uquo gas processing facility in Akwa Ibom, 
one of the largest projects undertaken by an 
independent company in sub-Sahara Africa, 
it is hoped that this will spur further investors’ 
activities in the sector. 

The Nigerian government has succeeded 
in providing a roadmap for investors and 
key participants. It is imperative that these 
policy papers are routinely updated and 
implemented on a going basis together with 
a conscious drive to increase private sector 
participation. 

This could be done by creating a clear, certain 
and predictable investment framework for 
investors – and more certainty on the PIB will 
be needed for investors who always have an 
eye on what the future might bring. 

The GACN and other industry regulators 
estimate that US$16 billion investment is 
required for the sector. This would help unlock 
opportunities in gas, consulting, financial 
services and pipe milling and fabrication, 
among others.

It is hoped that international investors will 
be sufficiently ‘turned on’ to gas and these 
investments will be forthcoming in order for 
the gas sector and the broader Nigerian 
economy to flourish.
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On the African continent, Ghana is one of 
the leading proponents of renewable energy 
technology as a means of addressing its 
energy challenges. This led to the passing of 
the Renewable Energy Act, 2011(Act 832) (the 
“RE Act”). 

Since the passing of the RE Act, investor interest 
in the Ghanaian renewable energy sector has 
been on the rise. This rise can be attributed in 
large part to the three-tier incentive package 
provided under the RE Act, referred to as the 
Feed-In-Tariff Scheme. The scheme is made up 
of the renewable energy purchase obligation, 
the feed-in-tariff rate, and a connection to 
transmission and distribution systems.

These incentives, as well as the stable political 
and economic environment, have ensured 
continued interest in the renewable energy 
sector in Ghana.

The Opportunity
Against this background, the number of 
companies that have applied for provisional 
licenses for renewable energy projects since 
the passage of the RE Act in 2011 has been 
impressive. As at January 5, 2015, there 
were forty-seven (47) companies issued 
with provisional licenses by the Energy 
Commission for renewable energy projects,1 
with proposals to develop hydro, tidal wave, 
solar, biomass, waste-to-energy and wind 
resources, as compared with thirty-three (33) 
companies for conventional power projects

The proposed generation capacities range 
from as little as 2MW to 1000MW, with the 
greater number of proposed projects seeking 
to undertake less than 100MW. These 
proposals, if developed, will add significant 
capacity to Ghana’s power requirements 
and possibly exceed the national target of 
achieving a 10% renewable energy power 
capacity by 2020. 

The challenge
As a result of concerns with utility-scale 
intermittent renewable energy sources 
(such as solar PV) adversely affecting the 
integrity of the National Interconnected 
Transmission System (NITS) of Ghana, the 
Energy Commission suspended the issuance 
of new licenses for solar PV projects until 
such time that a study had been carried out 
to ensure that the technical issues relating to 
intermittency of utility scale solar PV plants 
were addressed.

Regulatory Intervention
On 9 October 2014, after conclusion of its 
study, the Energy Commission issued a 
public notice on lifting the suspension on the 
issuance of licenses for utility scale grid-
connected solar PV plants, but subject to 
some key conditions as follows:

 � Solar PV plants shall not exceed total 
national capacity as approved by the 
Energy Commission in order to safeguard 
the integrity of the NITS.

 � At any given solar PV generation site, a 
maximum of 20MWp per plant (without fitted 
storage facilities) shall be allowed connection 
to the NITS. Where NITS connected solar 
capacity exceeds 20MWp at a given site, 
the plant shall be fitted with a storage 
system equivalent to the excess capacity.

 � For solar PV plants connected to a 
distribution system, a maximum of 10MWp 
(without storage) shall be allowed per plant 
at any given generation site. Where the 
capacity exceeds 10MWp storage facilities 
shall be provided for the excess.

It is worth noting, however, that these 
conditions do not apply to non-intermittent 
renewable energy technologies.

The notice also stipulates that where arable 
land or land with economically valuable trees 
(such as cocoa, palm etc) are to be used for 
solar PV plants, the design of any such plant 
shall be such that food crops/economically 
valuable trees may be cultivated alongside. 
Evidence of such design will be required 

by the Energy Commission before granting 
construction permits to projects. 

Also, the Energy Commission is currently 
engaging stakeholders in the preparation of a 
Renewable Energy Grid Code to govern the 
renewable energy sector.

Impact of the notice on the 
renewable energy sector
The guidelines should lead potential project 
developers to consider the following:

 � Siting of plant locations – The new 
directives will imply a segregated plant 
arrangement rather than large-scale 
solar PV plants at one location. This 
may increase the complexity of deal 
structuring especially in consideration of 
the diverse land tenure regimes that exist 
in different parts of the country.

 � Financing of Projects – In terms of 
project financing, it will impact the 
type of financing that investors may 
obtain in view of the smaller and more 
manageable projects instead of large-
scale project financing. 

 � Diversification of generation risk – The 
resultant impact of the new directives 
is to spread power production capacity 
over a wider area as a way of increasing 
efficiency of solar PV plants and 
addressing the challenge of intermittency. 

 � Environmental Considerations – The 
directives also requires a land use 
strategy that incorporates economically 
valuable trees or effective use of arable 
land into the project design such that 
solar PV projects are not constructed 
at the expense of environmental 
considerations to vegetation and crop 
development. This will impact site 
selection and related issues.

It is hoped that these further developments 
will lead to greater investment in the sector in 
Ghana over the coming years.

1.  http://energycom.gov.gh/files/Provisional%20
Wholesale%20Supply%20and%20Generation%20
Licence%20Holders.pdf 

Energy Reform
Ghana Renewable Energy Sector Reform Update

LOM NUKU AHLIJAH
Legal Counsel
Ghana Grid Company Limited
T +233 20 8114143
lom.ahlijah@gridcogh.com
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On 22 October 2014, King & Wood 
Mallesons, in association with the Business 
Council for Africa (“BCA”), hosted a 
roundtable discussion at its London offices, 
focussing on Ghana as an investment 
destination and discussing the main 
opportunities and challenges for international 
investors operating in Ghana. The key 
speakers were the Hon. Minister of Trade and 
Industry for Ghana, Dr Ekwow Spio-Garbrah 
and the Chief Executive Officer of the Ghana 
Investment Promotion Centre (the “GIPC”), 
Mrs Mawuena Trebarh.

The event was attended by a select number of 
clients and contacts as well as representatives 

from the Ghanaian Ministry of Trade and 
Industry and the Ghana High Commission.

The event commenced with a presentation 
delivered by the Minister, during which he 
commented on the long-standing trade 
relationship between Ghana and the UK. 
The UK is one of Ghana’s main development 
partners and this relationship had been 
cemented by the High Level Prosperity 
Partnership signed between the two countries, 
which intends to bring greater investment into 
the priority areas of agriculture, renewable 
energy and the environment, education and 
financial services. 

It was noted that DFIs such as the 
International Finance Corporation and the 
African Development Bank were already 
heavily invested in these sectors and were 
providing funding for clean energy projects 
and large scale infrastructure projects. Private 
equity firms were also becoming increasingly 
active in this development programme as well 
as by other means. Abraaj’s acquisition of the 
Ghanaian business, Fanmilk, last year, is a 
high profile example. 

Following the Minister’s presentation, the forum 
was opened for a question and answer session 
with the Minister and Mrs Trebarh which led to 
discussion of a number of key issues. 

Investment
Roundtable
Ghana Investment Roundtable hosted in London

OFEI KWAFO-AKOTO 
Associate 
King & Wood Mallesons UK 
T +44 (0)20 7111 2142 
ofei.kwafo-akoto@eu.kwm.com

The Hon. Minister of Trade and Industry for Ghana, Dr Ekwow Spio-Garbrah Steven Gray (Lonrho), David Lamb (Business Council for Africa), David Parkes,  
Co-Head of Africa Group and Ofei Kwafo-Akoto, Associate (King & Wood Mallesons)
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The agricultural sector and 
industrialisation
It was made clear that significant amounts 
of investment are still required in Ghana’s 
agriculture sector. The Ministry of Trade 
and Industry is undertaking a district-based 
industrialisation policy, with a focus on 
formalising the production of agricultural 
produce. In order to support this policy and 
encourage international investment, the GIPC 
is offering specific tax incentives to companies 
investing in the agricultural sector. Potential 
investors with an integrated approach to the 
agricultural services (e.g. logistics, storage, 
processing and packaging) were likely to 
receive the most favourable incentives along 
with those establishing projects in rural areas. 

Investors were also reminded that any portion of 
land in Ghana has the potential to be designated 
a free zone enclave under The Free Zone Act 
1995. As a result, aggro-processing projects 
in high-priority rural districts were expected to 
benefit from the resulting tax breaks.

IMF intervention
Potential investors were assured that the 
Ghanaian government’s decision to seek 
assistance from the IMF is to be viewed as a 
positive step towards transforming the nation’s 
economy. Ghana’s overreliance on foreign 
imports (particularly agricultural produce), 
coupled with a spiralling public sector 
wage bill and inadequate tax revenues had 
contributed to the country’s budget deficit. 
Thus, transforming the Ghanaian economy 
from an import-based to an export-focussed 
economy is central to the new IMF roadmap 
for recovery.

In addition to the IMF programme, the 
Ghanaian government is taking short-term 
action to develop the industrial and agricultural 
base of the country by supporting businesses 
producing agricultural goods for the domestic 
and export market. The Ministry’s Export, 
Trade, Agriculture and Industrial Development 
Fund had also approved reliefs and allowances 
totalling USD19m to enable local manufacturers 
to expand and increase production. 

Perceptions of corruption
Although on-going corruption issues were 
acknowledged, it is important that investors are 
aware of the current government’s strong anti-
corruption stance. Regulation of the banking 
sector had increased in the last five years and 
the GIPC was particularly active in tackling this 
issue. Investors were encouraged to approach 
the GIPC as a first port-of-call in order to help 
avoid corrupt practices. 

Ghana’s financial services regulators are also 
becoming increasingly sophisticated in their 
monitoring of fraudulent activity within the 
sector and the country’s automated controls 
were among the most robust in Africa. The 
Ministry of Finance has established a dedicated 
fraud unit and the Bank of Ghana is also 
reviewing existing legislation in efforts to bolster 
the nation’s anti-corruption framework.

The Ministry is aware of specific issues 
concerning the levy system operated in Ghana’s 
ports and the government was working towards 
making these levies more transparent. An 
automated port clearance process was to be 
introduced, which would reduce the likelihood of 
unauthorised payments and help to streamline 
the existing clearance system. 

The real estate sector
It was acknowledged that investors in 
the real estate sector faced significant 
challenges with respect to land tenure. A 
unique combination of cultural nuances 
and clan ownership makes land tenure in 
Ghana a highly complex issue and as a 
result, investors are often unable to carry 
out adequate due diligence on real estate 
assets. It was noted that these issues were 
particularly prevalent outside the capital city  
of Accra. 

However, legislation is to be introduced 
which would address these problems and 
the GIPC is working closely with the Lands 
Commission and the Ministry of Chieftaincy 
to introduce a new automated system 
of records and land filings at the Lands 
Commission which would improve the 
security of documentation and speed up  
the conveyancing process. 

Power projects
At the end of the roundtable session, 
Mrs Trebarh reiterated the Ghanaian 
government’s aim of increasing power 
generation to 5,000 megawatts by the end 
of 2015, and according to the GIPC, this 
goal remained attainable. Developers were 
encouraged to consider a wider spread of 
potential renewable energy projects and the 
GIPC favoured energy solutions that were 
beneficial for local districts in terms of job 
creation and environmental impact. 

Investors continue to keep a watchful eye 
for opportunities in Ghana as Government 
led policies, together with the actions of the 
GIPC, continue to show positive results.

Mawuena Trebarh (Chief Executive Officer of the  
Ghana Investment Promotion Centre) and Dr Spio-Garbrah

Invited roundtable guests
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The enactment of the Reports on Payments 
to Government Regulations (2014), made 
the UK the first of the EU member states 
to implement the EU Accounting Directive 
for Extractive Industries. For financial years 
beginning on or after 1 January 2015, all 
large (balance sheet of £18m or net turnover 
of £36m or employing more than 250) or 
listed oil, gas, mining and logging companies 
are obliged to prepare annual reports on 
payments made to governments of £86,000 
or above whether these be single payments 
or an aggregated series of related payments 
made within the financial year. 

For the purpose of the regulations, 
‘government’ means any national, regional 
or local authority of a country (including 
government departments, agencies or 
subsidiary undertakings where the authority 
is the parent). The regulations will affect many 
of the world’s largest extractive companies, 
including those operating in frontier territories 
in Africa. 

Part of an EU-wide effort to curb corruption 
and promote transparency in the energy and 
extractives sector, the Directive is expected 
to lead to a significant shift in corporate 
governance standards. Moreover, it is hoped 
that it will stem the losses in revenues from 
oil-rich nations like Nigeria – Africa’s largest 
crude oil exporter – where its national oil 
company, the Nigerian National Petroleum 
Corporation (NNPC), is adjudged to have the 
poorest transparency record of 44 national 
and international energy companies according 
to Transparency International. 

The stated objectives of the regulations are 
twofold: 

 � To provide the citizens of resource-rich 
countries with the information they need 
to hold their governments to account; and

 � To provide greater insight (for investors 
and all other stakeholders) into how 
the sector operates and the range of 
economic contributions that can result. 

These objectives will be at the forefront of 
the minds of Nigerians at present, in light of 
the recent completion of PwC’s audit of the 
NNPC. While those key findings that have 
been released so far suggest that far less of 
the NNPC’s earnings were unaccounted for 
than was previously suspected, there may be 
some way to go before all of the concerns 
raised by former central bank governor, 
Lamido Sanusi, are put to rest. 

There have long been fears that remissions to 
Nigeria’s treasury from the country’s liquefied 
natural gas and crude oil reserves are far 
below the value obtainable on the international 
market, a view supported by a 2009-2011 
audit of the petroleum industry by the Nigerian 
arm of the Extractives Industry Transparency 
Initiative (‘EITI’, a program supported by oil 
majors and super-majors including BP, Royal 
Dutch Shell, ExxonMobil, and Chevron). 

There is a clear desire on the part of the EU’s 
policy-makers to ensure that concession 
monies ultimately benefit the populations of 
host nations. The question remains: how far 
this new Directive will go towards achieving 
that goal for Africa’s natural resource hubs? 

Looking first at the limitations of the Directive, 
the instrument might be considered the 
first step on a road towards comprehensive 
transparency policy-making. It is entirely 
sensible that the reporting obligation covers 
non-monetary payments: the definition of 
‘payments’ is expressed to include non-
monetary payments in kind (to which a value 
must be attributed) including taxes, royalties, 
dividends, licence fees, signature, discovery 
and production bonuses and payments 
for infrastructure improvements made to 
governments on a country and project basis. 

In the absence of any guidance to the 
contrary, it would be prudent to assume 
that social infrastructure payments made 
in fulfilment of collateral CSR arrangements 
(such as the building of schools, healthcare 
and providing training for local people) should 
also be reported. 

It remains to be seen how this will be 
interpreted as businesses are increasingly 
approached to engage in corrupt or at least 
questionable activity through, for example, 
providing payments through consultants or 
third party agents; paying tuition for or offering 
jobs/internships to the children of government 
officials; and/or making donations to the 
favoured charity of a given official. 

Concerns have been raised as to the cost of 
implementation and the challenge businesses 
will face in complying with their new obligations. 
A UK Government impact study suggests that 
the additional reporting requirements could cost 
companies affected an initial £12m followed by 
£6m a year to comply. 
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Of equal concern is the asymmetry of 
disclosure and reporting obligations between 
the EU, the US and other jurisdictions 
relevant in the extractives universe. Prior 
to implementation, there were calls for the 
Department for Business, Innovation and Skills 
to hold fire in order to ensure the proposed 
measures corresponded with those that 
operate for US-incorporated entities. At time 
of writing, the US Securities and Exchange 
Commission (SEC) had diarised its intention 
to propose a revised rule, by March 2015, 
governing Section 1504 of the Dodd-Frank 
Act, which required the SEC to adopt a rule 
mandating oil, gas and mining companies to 
annually disclose the payments they made 
to foreign governments for things such as 
licenses and permits needed for development. 

It remains to be seen how far the ‘publish 
what you pay’ Dodd Frank obligations differ 
from those enacted at EU level, and therefore 
how sizeable a compliance challenge 
international extractives companies will face. 
It may be that an exemption will be held to 
apply if these future US rules are judged to 
be equivalent reporting requirements, thereby 
eliminating the need for double reporting. 

Several participants in the UK consultation 
process expressed concern that these new 
obligations might conflict with legislation in 
certain countries that would prevent disclosure 
of information deemed a state or trade secret, 
potentially placing corporates between a rock 
and a hard place. 

These concerns fell on deaf ears and it 
is expected that by July 2015, every EU 
Member State will have enacted this Directive 
into domestic law. The sanctions for non-
compliance in the UK at least will no doubt 
incentivise compliance. Failure to file a 
complete and accurate report may lead to 
an unlimited fine. In addition or alternatively, 
the company and each of its directors could 
be subject to a criminal conviction and with 
directors facing the prospect of imprisonment 
for up to two years. 

It should also be noted that, being filed with 
Companies House in this jurisdiction, we 
expect these annual reports to be public 
record materials, therefore not only accessible 
to ordinary citizens, but also to competitor 
undertakings. This could lead to a new 
frontier for competitive advantage for relevant 
undertakings. 

On a positive note, these new reporting 
requirements feed into the maturing 
compliance culture in this sector. Requiring 
the attribution of value to payments in kind will 
make things like gifts and hospitality protocols 
more robust and auditable. It should also be 
borne in mind that the ‘naming and shaming’ 

Practical Tips and Guidance

1. The regulations apply to primary forest logging undertakings or that perform any activity 
involving the exploration, prospection, discovery, development, and extraction of minerals, 
oil, natural gas deposits or other materials that are “large undertakings” or “public interest 
entities”. These are defined as follows: 

 � A “large undertaking” is one that meets any two of the following criteria: 

 a) A total balance sheet in excess of £18m

 b) A net turnover in excess of £36m

 c) An average number of employees in excess of 250

 � A “public interest” entity includes: 

  a) Entities listed on a regulated market in any EU member state (in the UK, on the main 
market, not the junior AIM list); 

 b) Credit institutions; 

 c) Insurance undertakings; and 

 d) Entities designated as public interest entities

2. UK-registered companies to whom the regulation applies will be required to complete 
annual extractive reports on payments to governments covering financial years beginning 
on or after 1 January 2015. 

3. Companies required to report will be allowed up to a maximum of 11 months after the 
end of the financial year to file an extractive report at Companies House.

4. A payment below £86,000 need not be reported if it relates to a single obligation and  
is not part of any related series of payments which in aggregate meet or exceed the 
£86,000 threshold.

Ian Hargreaves has recently joined the firm as a partner in the firm’s Litigation practice. 
Ian is a well-respected senior figure in the industry and has been at another City firm 
for the past 20 years, where he led the Fraud, Regulatory and Corporate Crime team. 
Accompanying Ian is Managing Associate Chiz Nwokonkor. 

Ian and Chiz focus on civil fraud litigation and investigations; bribery, compliance and 
investigations; sanctions compliance, investigations and related litigation; governance and 
risk management; dawn raids and crisis management; and urgent injunctive relief.  Both 
also bring significant knowledge and expertise in due diligence and investigations work 
in relation to several African countries including South Africa, Tanzania, Ethiopia, Nigeria, 
Ghana and Somalia and have conducted anti- bribery and corruption and sanctions 
related work in Sierra Leone and Mozambique. 

They have provided training sessions for MNCs and indigenous companies in Nigeria and 
Ghana and have worked with UKTI and the Nigerian authorities in alerting businesses 
in Nigeria to the extra territorial reach of the UK Bribery Act. They have been involved in 
litigation and arbitration deriving from disputes in several African countries.

Ian’s is a strategic hire in the investigations and compliance space to meet the 
growing need of UK and international corporates to meet the challenge of increasing 
regulatory oversight impacting on the business environment in Europe, as well as being 
complementary to our investigations team in China that work on many of the highest 
profile investigations for multinational companies there.

Profile of the Global Investigations  
and Fraud team

value of this initiative emphasised by the EITI 
applies to both non-compliant companies as 
well as to the host nations concerned. 

These disclosures will inform those with 
an interest in bridging the information gap, 
thereby preventing a repeat of the Nigerian 
EITI’s 2011 findings when it compared the 
monies reported to have been paid to its 

government and agencies and the funds 
Nigeria reported receiving. 

In the long run, although it places an additional 
burden on business in order to track and 
record relevant payments, this move should 
benefit the extractives and logging industries, 
through improvements in cost transparency 
and resultant efficiency. 
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Merger control and M&A Trends in Kenya

M&A activity in Africa has generated a lot of 
interest lately, but there has been little, if any, 
data showing trends of such activity. In this 
article, we look specifically at M&A activity in 
Kenya to identify existing trends.1 

The Legal Framework
The Kenyan Competition Act (12 of 2010) 
(“Act”) entered into force on 1st August 2011. 
It repealed the Restrictive Trade Practices, 
Monopolies and Price Control Act (Chapter 
504) which previously governed competition 
matters in Kenya. The regulatory authority 
responsible for enforcing the Act is the 
Competition Authority (“Authority”). Although 
the Act came into force in the year 2011, the 
Authority was not properly constituted until 
16th January 2012 when the current chair was 
appointed by notice in the gazette. 

Looking at the numbers
The Authority received 42 M&A applications in 
the year 2012, 37 in 2013 and 47 in 2014. The 
slight drop in M&A activity in the year 2013 is 
likely due to the Presidential and Parliamentary 
elections held in March of that year. 

Simplified process
There are no filing thresholds under the Act. This 
means that even though neither the acquirer nor 
the target generates any revenue in Kenya, a 
filing is still necessary if the transaction involves 
the acquisition of control of a Kenyan company. 

However, the Authority in the year 2013 
published guidelines that describe the kind of 
mergers that are excluded from the provisions 
of the Act. It also introduced a simplified form for 
exclusion applications and this means that only 
a limited amount of information and documents 

will need to be provided to the Authority 
where the merging parties meet the exclusion 
criteria. Consequently, there is no full-fledged 
investigation by the Authority of the parties, the 
transaction or the markets in such cases and 
the Authority is able to respond much faster. 

Exclusion from the Act
Some of the mergers that can be excluded 
comprise any merger where the combined 
turnover (in Kenya) based on the audited 
accounts of the merging parties is between 
KES 100 million and KES 1 billion; or where 
the business of the merging parties is carbon 
based mineral exploration and prospecting. 
In the year 2014, at least 70% of the M&A 
applications sought exclusion from the 
provisions of the Act. Over the three year period 
the Authority approved all applications for 
approval or exclusion.

The introduction of filing fees by the Authority 
in August 2014 does not seem to have had an 
immediate effect on the number of applications 
made. A filing fee of KES 500,000 is payable 
where the turnover of the merging parties is 
between KES 500 million and KES 1 billion. The 
highest filing fee payable is KES 2 million where 
the turnover is KES 50 billion and above.

Most active sectors
There was M&A activity over a broad variety 
of sectors over the three years. The most 
active sectors over the period were: (i) 
telecommunications; (ii) restaurants and hotels 
(tourism) sector and (iii) mining and oil and gas 
sectors which recorded nine applications each.

These trends are not surprising. The 
telecommunications sector in Kenya, as in most 
of Africa, has experienced tremendous growth 
over the recent years with exponential increase 

in the use of internet and mobile phones. 

In addition, the Kenyan tourism sector over the 
last three years has been negatively impacted 
by terrorism threats and attacks in some parts 
of Kenya and also the Ebola crisis in part of 
West Africa.

The discovery of minerals sands (ilmenite 
and rutile) in the coastal town of Kwale and 
commercially viable oil wells in the northern 
part of Kenya within that period also generated 
a lot of interest in mining, exploration and 
prospecting companies.

Other sectors that have recorded at least 
five applications in the three year period are: 
(i) insurance; (ii) pharmaceuticals; (iii) food 
(sugar, beverage, confectionary etc.); and (iv) 
motor vehicles.

COMESA
The Common Market for Eastern and Southern 
Africa (COMESA) Competition Commission 
(CCC) recently introduced notification 
thresholds and these are contained in the 
COMESA Merger Assessment Guidelines 
of 2014 (“Merger Guidelines”). According to 
the Merger Guidelines, a merger will only be 
notifiable to the CCC if:

a.  at least one merging party operates in two 
or more Member States (an undertaking 
“operates” in a Member State if it has annual 
turnover or value of assets in that Member 
State exceeding US $5 million);

b.  a target undertaking operates in a Member 
State;

c.  it is not the case that more than 2/3 of the 
annual turnover or value of assets in the 
Common Market of each of the merging 
parties is achieved or held within one and 
the same Member State.
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Consequently, with this new criteria those 
mergers that have only a marginal effect on 
the COMESA Common Market will not incur 
additional costs in notification obligations. 
However, even where a notification to the 
CCC is not required, the merging parties must 
still notify the Kenya Competition Authority to 
the extent that such a notification is required 
under the Kenya Competition Act.

Taxing times ahead
It remains to be seen what impact the re-
introduction of capital gains tax (“CGT”) will 
have on M&A activity in Kenya. CGT was 
re-introduced by the Kenya Finance Act (2014) 
with effect from 1st January 2015 after a three 
decade suspension to inter-alia encourage 
investment and boost confidence in the real 
estate and securities market. 

The suspension no doubt served its purpose 
with the target markets experiencing exponential 
growth over the suspension years. Burdened, 
however, by an ever widening budget deficit, 
the government has for some time created a 
number of measures to improve tax collection 
on existing tax baskets and equally introduced 
additional measures to net income hitherto free 
from tax hence the re-introduction of inter-
alia CGT to net gains realized in the booming 
property and securities markets.

CGT will be charged at the rate five per cent 
on the net gain that accrues to a person on 
the transfer of property situated in Kenya. The 
net gain is the difference between the transfer 
value of the property, and the adjusted cost 
of the same. This is not a controversial “super 
tax” that international investors are wary of, 
such as in Mozambique where the sale of 
offshore holding companies with assets in the 
country will be caught. However, this CGT 
will apply to virtually all transfers of property 
including land, buildings and marketable 
securities in Kenya. 

In addition to the main text of the legislation, 
the Kenya Revenue Authority also issued 
Capital Gains Tax Guidelines (the CGT 
Guidelines) for the administration of CGT 
sometime in January 2015. Under the 
guidelines, the tax is payable to the KRA on 
or before the 20th day of the month following 
that in which the transfer took place, and is to 
be accompanied by certain declaration forms. 

The re-introduction of CGT is not surprising, 
given this tax applies in all the other East African 
Community member countries. However, the 
implementation of the CGT is anticipated to be 
difficult for the following reasons:

 � Time of Transfer: Under the 8th Schedule 
(deals with computation of gains or losses 

derived from transfer of property) to the 
Income Tax Act (Chapter 470, Laws of 
Kenya) (the ITA), a gain or loss is deemed to 
have arisen at the time of transfer, whether 
or not the payment is made by installments. 
It is unclear when the time of transfer is for 
purposes of CGT where payment is made 
by installments. 

 � Capital gain or trading gain: The general 
rule is that if a person carries out an activity 
repetitively and continuously from which he 
receives income, such person is said to be 
conducting business or trading, and the 
income received shall thus be his business 
income and subject to corporation tax. 
Where, however, there are one-off sales of 
assets that are not typically the business of 
the person, these shall be deemed to be 
capital disposals, and thus subject to CGT. 
Under the CGT Guidelines and the ITA, it is 
not clear as to when gains being made by 
an investor dealing in listed securities are 
deemed capital gains or trading gains.

 � Collection responsibility: For listed 
securities, the Kenya Revenue Authority 
has given notice that stockbrokers are to 
complete CGT declaration forms on behalf 
of the investors for whom they act. The 
stockbrokers are contesting this and a 
case challenging that notice has been filed 
at the High Court. The court’s decision is 
eagerly awaited as it raises critical issues of 
practicability in implementing CGT.

 � Allowable deductions: CGT will be applied on 
gains made on property whether acquired 
on or before 1st January 2015 and it is 
anticipated that parties will have difficulty in 
computing their costs for purposes of CGT. 
At present, there is no specific statutory 
period within which parties to a transaction 
must retain documents. It remains to be 
seen if parties who acquired property before 

1st January 2015 will be disentitled from 
the benefit of the costs incurred in fact, but 
where for one reason or another the proof of 
allowable expenditure has been destroyed.

On the whole, CGT will have an impact on 
capital investments including M&A in Kenya 
especially by private equity investors looking to 
make short term investments for high returns.

In addition to the notification requirements 
to COMESA and the Kenya Competition 
Authority, the CGT introduces a new reporting 
obligation. Any person holding ten per cent or 
more of the issued share capital in a company 
must notify the Commissioner General of the 
Kenya Revenue Authority of any changes in 
that company’s shareholding. 

Conclusion
The number of M&A applications in Kenya 
over the three year period appears low when 
compared with South Africa’s fifteen year 
old competition tribunal, for example, which 
recorded about one and half more mergers 
over the same three years period2 (even with 
filing thresholds that apply). As the Authority 
grows its capacity to monitor and enforce 
the Act, and with increasing compliance by 
merging parties it be interesting to see what 
M&A activity looks like in the coming years in 
Kenya and the rest of rising Africa.

Investors should always seek local advice 
as to the application of the mergers control 
rules to their transmission and whether any 
exclusions will apply.

1.  The data contained in this report is deduced 
from notices published by the Authority in the 
Kenya Gazettes for the year 2012, 2013 and 
2014. There may be slight variations with the 
Authority’s 2012-2013 Annual Report (http://
www.cak.go.ke/index.php?option=com_
docman&view=docman&Itemid=530).

2.  http://www.comptrib.co.za/cases/large-merger/

ILFA for me was an invaluable learning opportunity that significantly improved my 
approach to legal practice. The interactive sessions with professionals of all cadres in 
London exposed me to experiences that will forever influence the way I practice. 

The educational sessions with world renowned and prestigious law firms and learning 
institutions, networking sessions with professionals in various practice areas and  close 
up opportunities with top lawyers in London in their day to day work was invaluable. From 
the most basic of things like time management the programme is structured in a way that 
ensured an all round experience for participants and that each participating candidate 
benefited from something. 

With its focus on improved service delivery for clients in all industries and especially 
in emerging markets, it is a programme worthy of support from not just lawyers but 
corporates as well. Since its inception candidates who have gone through the programme 
have emerged as influential players in their various fields of interest and from my own 
experiences in London, it is not difficult to see why.

Perspectives on ILFA
by Jackson Awele, (HHM Oraro, Kenya)
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An overview of COMESA 
merger Control

The Common Market of Eastern and 
Southern Africa (COMESA) is a supra-national 
organisation with 19 Member States, which 
are Burundi, Comoros, Democratic Republic 
of Congo, Djibouti, Egypt, Eritrea, Ethiopia, 
Kenya, Madagascar, Malawi, Mauritius, 
Namibia, Rwanda, Seychelles, Sudan, 
Swaziland, Uganda, Zambia and Zimbabwe.

Some states are former members, having 
withdrawn their membership at various 
intervals, namely Lesotho (left in 1977), 
Mozambique (left in 1979), Tanzania (left in 
September 2000), Namibia (left in May 2004) 
and Angola (suspended itself in 2007).

The COMESA Competition Commission 
(the “CCC”) commenced operations on 14 
January 2013 and implements a supra-
national merger control regime under the 
COMESA Competition Rules and COMESA 
Competition Regulations 2004 (the 
“Regulations”). In response to calls for greater 
clarity and legal certainty, COMESA published 
the Draft Merger Assessment Guidelines in 
April 2013 (the “Draft Guidelines”). While the 
Draft Guidelines provided some clarification 
on certain ambiguities in the Regulations, a 
number of issues remained unresolved. 

The lack of certainty in the wake of the Draft 
Guidelines has partly been addressed by the 
publication of revised CCC Guidelines on the 

merger control rules (the “Revised Guidelines”) 
on 31 October 2014. The key changes 
brought about by the Revised Guidelines are 
set out below. 

One-stop shop
Under the original Draft Guidelines it was 
not sufficiently clear whether the CCC had 
exclusive jurisdiction in circumstances where 
the jurisdictional thresholds set out below 
are met or whether domestic merger control 
regimes may be concurrently engaged. 
The CCC has stated that it believes it 
has exclusive jurisdiction if the thresholds 
are met. However, the CCC’s view was 
not shared by all domestic competition 
authorities and the Kenyan Competition 
Authority had stated that domestic merger 
control rules continue to apply even if a filing 
must be made to the CCC.

The Revised Guidelines appear to 
address this issue by providing that the 
CCC’s jurisdiction will not be engaged 
in circumstances where both merging 
parties generate more than two-thirds of 
their COMESA turnover in one and the 
same COMESA Member State. Further, 
the Revised Guidelines establish a formal 
referral procedure where a Member State 
can request referral of a transaction for 

examination under its domestic merger 
control rules.

The above rules reflects the position 
under the European Commission rules 
and is a welcome development as it 
removes uncertainty as to jurisdiction 
and the need to make parallel filings in 
different Member States. 

Jurisdictional thresholds
Unlike most merger control regimes, the 
Regulations set out no turnover or market 
share thresholds, which meant that all 
mergers must be notified if both the acquiring 
firm and the target firm or either the acquiring 
firm or the target firm operated in two or more 
Member States. In effect, where any one of 
the merging parties operated in two COMESA 
Member States, a merger notification was 
necessary. 

The Draft Guidelines explained that the 
turnover threshold was set to zero because 
different Member States are at different levels 
of economic development and a realistic 
threshold can only be set after the merger 
control rules have been tested. However, the 
zero threshold raised significant concerns 
that the merger regime would hinder 
transactions which have a minimal effect in 
the COMESA region.
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The Revised Guidelines clarify which mergers 
require notification to the CCC. In particular, 
the Revised Guidelines state that a transaction 
need only be filed with the CCC where:

a)  at least one party to the transaction has gross 
assets or turnover of at least US$5 million in 
two or more COMESA member states; and

b)  the target company generated gross assets 
or turnover of at least US$5 million in one 
COMESA member state in the proceeding 
financial year; UNLESS

c)  each of the merging parties generated two 
thirds of their annual turnover within the 
same COMESA member state. 

The Revised Guidelines also confirm that the 
CCC bases its definition of control on the EU 
merger control rules. This means that one 
undertaking will be regarded as exercising 
‘control’ over another, for merger control 
purposes, where it has “decisive influence” 
over that undertaking (i.e. negative, positive, 
sole and joint control would all be covered). 

The Revised Guidelines also indicate that 
acquisition of less than 15% of voting rights as 
a passive financial investor will not be caught 
by the merger control rules. 

Local effects test
As set out above, a transaction has to be 
notified under the Regulations if at least one 
of the parties to the transaction operates in 
two or more Member States. However, the 
COMESA merger control rules apply only 
to transactions “which have an appreciable 
effect on trade between Member States and 

which restrict competition in the common 
market.” Therefore, in theory, transactions 
with minimal local effects should not require 
notification. The Draft Guidelines did not clarify 
how the local effects test would be applied 
and as a result it was not advisable to rely on 
this exception without further clarification. The 
merger notification thresholds introduced by 
the Revised Guidelines (see above) have added 
a degree of certainty.

Further, under the Revised Guidelines, where the 
proposed transaction would have no appreciable 
effect on trade on the COMESA Common 
Market, a comfort letter can be granted that 
would provide an exemption for the merging 
parties from having to file full notifications. The 
comfort letter would also enable to merging 
parties to avoid the high filing fee. 

The Guidelines stipulate that requests for 
a comfort letter should be received by the 
CCC within 30 days of the decision to merge. 
Any information and supporting documents 
necessary to evaluate the request should be 
included in the application. Within 21 days of 
its receipt, the CCC will either issue the comfort 
letter, make a request for more information 
or documents or state that a full merger 
notification is required. 

Filing fee
The COMESA merger filing fee is the lower of:

a)  0.5% of the merging parties’ combined 
turnover or assets in the COMESA region 
(whichever is higher); or

b) US$500,000.

This means that whenever the parties have 
a combined turnover or assets of greater 
than US$100 million in the COMESA region 
the filing fees will reach the maximum of 
US$500,000. The filing fee has not been 
affected by the Revised Guidelines and this 
level of filing fees continues to be amongst 
the highest in the world (in comparison, the 
filing fee in the UK ranges from US$60,000 
– US$250,000) and may be a significant 
barrier to merger activity given the size of 
the companies operating in the region. 

Penalties for failure to file
Failure to file the transaction within the 30 
day deadline may lead to fines of up to 10% 
of the parties combined turnover in the 
COMESA region. In addition, the transaction 
will be unenforceable in the COMESA region 
unless it is filed. 

The Revised Guidelines indicate that for 
parties which have failed to file prior to 31 
October 2014 the CCC will not impose any 
penalties if the merger is notified to it by 29 
January 2015. 

Time limits for decisions
The Revised Guidelines have clarified that a 
‘Phase 1’ clearance decision will be made 
within 45 calendar days from the filing 
of a complete notification. If the merger 
is referred to a ‘Phase 2’ investigation 
the CCC will issue a decision within 120 
calendar days. 

Conclusion
All nascent merger control regimes can 
be expected to encounter a difficult initial 
phase of implementation and the COMESA 
regime is no exception. However, significant 
progress has been made by issuing the 
Revised Regulations substantially according 
with EU recognised standards which provide 
welcome clarity and removes ambiguity 
in the filing process. The next step for the 
CCC will be to ensure that it has adequate 
resources to apply the sophisticated 
economic and legal analysis required to 
examine the increasing number of merger 
filings which can be expected in the region. 

With significant experience in EU and 
international cross-border merger clearance 
and filing advice (including in Africa), our 
global team of experts is best placed to 
advise investors in and out of Africa.
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Kenya’s New Security Law Impacts on 
Immigration Rules and Foreign Nationals

On 19th December 2014, the President 
assented to The Security (Amendments) Act, 
2014 (the “Act”). The Act comes in the wake 
of several terrorism attacks that took place in 
the country in 2013 – 2014. The Act seeks to 
amend several laws relating to internal security 
in Kenya. However, this article focuses on the 
amendments to the Kenya Citizenship and 
Immigration Act, 2012 (“the Immigration Act”) 
and how these amendments will affect some 
of the immigration policies. 

Some of the more pertinent amendments to 
the Immigration Act are:

1. Permits required before arrival: The Act 
introduces a new requirement that all foreign 
nationals are to have an approved permit 
before arriving in Kenya. Previously, foreign 
nationals could apply for a permit after arrival 
in the country. Notwithstanding the new 
requirement, the Immigration Department 
continues to process permit applications even 
though the applicant is in country. The Act 
does not make reference to passes such as a 
Special Pass (which permits foreign nationals 
to work in Kenya for a period of three months 
extendable by a further three months) and we 
await clarity whether this provision applies to 
them as well. 

2. Three month registration requirements: 
There is a new provision which provides that 
“A foreign national residing in Kenya for a 
continuous period exceeding three months 
shall be required to register with an immigration 
officer”. The Immigration Act did not explicitly 
require a foreign national residing in Kenya for a 
period exceeding three months to register with 
an immigration officer; it was only done as a 
matter of practice. The reason it was done as 
a matter of practice was that the repealed Alien 
Registration Act provided for such registration. 
Now it appears that the new law seeks to revert 
to the repealed Alien Registration Act, which 
made it expressly clear that all foreign nationals 
must apply for a foreign certificate if they have 
been in the country for a continuous period of 
three months. 

3. Change to the Committee: The committee 
which sits on a weekly basis to review and 
determine applications for work permits will 
now be appointed by the Cabinet Secretary 
rather than the Director of Immigration as 
was previously the case. The appointment 
by the Cabinet Secretary of new committee 
members is likely to lead to a delay in 
processing work permits, but the amendment 
is a welcome one as it provides some 
autonomy to the determination committee. 

4. New registration requirement: There is a 
new requirement that any business offering 
accommodation shall maintain a record of 
all its customers who are foreign nationals in 
the prescribed manner and shall be required 
to make weekly returns to the Director of 
Immigration. Previously, there was no such 
requirement. The Act does not specify the 
form in which these weekly returns are to 
be made. This is aimed principally at hotels 
and will add to the cost and bureaucracy of 
running a hotel.

Although the amendments are to take 
effect immediately, we have seen little 
change in the administration within the 
Immigration Department and it appears that 
the Immigration Department is yet to begin 
enforcing them.

It could be that the immigration authorities 
are waiting for the Kenya Citizenship and 
Immigration Rules and Regulations to be 
amended so as to be aligned with the Act 
before they commence enforcing them. 
Nonetheless, the amendments are sure to 
lead to significant delays in the processing of 
permits and passes and so a lead time of at 
least three to four months prior to an employee 
entering the country should be observed. 
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New Energy & Infrastructure 
Team in Paris

King & Wood Mallesons has hired partner 
Richard Mugni as head of its newly 
formed Energy & Infrastructure group in Paris. 
Richard has been joined by associate  
Raphaël Soffer.

Richard is a highly qualified lawyer with over 
14 years’ experience in African investments. 
He joins from French investment and industrial 
holding company Bolloré Group (with a 
turnover in excess of EUR 10 billion in 2013), 
where since 2001 he has held a variety of 
roles, including head of English speaking 
jurisdictions and General Counsel of Bolloré 
Africa Logistics, a department established 
in 2008 to consolidate Bolloré Group’s 
infrastructure and logistic activities in Africa.

Richard specialises in public-private partnerships 
and infrastructure projects relating to the sectors 
of energy (oil & gas, mining) and transport 
infrastructure (maritime, rail, road, airport), as 
well as in transport litigation and shipping. He 
specialises in the negotiation and drafting of 
concessions and PPP agreements between 
governments and public authorities, sponsors, 
lenders and operators. He recently advised on 

the 1.5 billion USD extension of the Tema Port 
in Ghana. Richard has also worked on a wide 
variety of projects in Africa, ranging from litigating 
a 100 million Euro competition dispute in Guinea 
to advising on the 600 million USD sale of the 
shipping line Delmas to CMA CGM.

As General Counsel of Bolloré Africa Logistics, 
Richard oversaw all projects, privatisations, 
M&A, restructuring operations, competition 
law and litigation for the company, which is 
present in 55 countries – including 45 in Africa 
– has 250 subsidiaries and employs over 
25,000 permanent staff.

Richard brings in-depth knowledge of the legal 
systems, politics, environment and culture of 
each of the countries in which Bolloré Africa 
Logistics operates. He also has experience 
of working with Chinese companies in Africa, 
having advised on the drafting and negotiation 
of contracts for the financing and construction 
of infrastructure projects and logistics related 
to mining projects. As a result Richard has a 
comprehensive understanding of the types of 
projects targeted by investors and operators 
on the continent.

Invest In Africa 
5 February 2015
An Invest in Africa seminar was held at 
King & Wood Mallesons’ Paris office on 5 
February 2015.

The seminar was an informative breakfast 
dedicated to Africa with General Counsel 
and Investment Directors in attendance. 
Richard Mugni (Energy & Infrastructure 
Partner, King & Wood Mallesons, 
Paris), Dominique Lafont (former 
Chairman of Bolloré Africa Logistics), 
and Arnaud Daubigney (Forensics 
Transaction Manager at E&Y), shared 
their experiences and discussed the “hot” 
target sectors and investments to make 
in Africa this year, the legal environment 
on the continent and business integrity 
risks of transactions in Africa. A number 
of useful insights were revealed which led 
to thought-provoking debate.

Franco-African 
Forum For A 
Shared Growth 
– 6 February 
2015
Richard Mugni attended the ‘Franco-
African Forum for a Shared Growth’ on 
6 February 2015 which was held in the 
premises of the French Ministry for the 
Economy and Finance. 

The Franco-African Foundation for 
Growth was officially launched at the 
forum. Its role is advocating for more 
trade between France and Africa. It aims 
at bringing together French and African 
players in order to develop economic 
relations between Africa and France in 
the service of sustainable and inclusive 
growth involving all stakeholders, through 
academic and vocational training, active 
promotion of trade and cross investment.

Around a thousand delegates from Africa 
and France attended this event and 
participated in the discussions, including 
numerous African heads of state, almost 
one hundred African ministers and 
former ministers, heads of international 
and regional organisations as well as 
companies from a wide range of sectors. 
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Comment on the State of Play

For years the BRICs were the talk of the 
town in investment circles, when it came to 
emerging markets. Brazil was the golden 
child, and then non-BRIC emerging markets 
such as Turkey had their time in the spotlight. 

In EMPEA’s Annual Global LP Survey last year, 
sub-Saharan Africa emerged as the leading 
jurisdiction for investment. Not one BRIC 
country made the top three. Africa is regarded 
by many as the last frontier for private equity 
– the last sizeable geographical area of 
untapped growth in the global economy.

And a report by Riscura, AVCA and SAVCA, 
said more than two thirds of the surveyed 
LPs believe that Africa is more attractive than 
other emerging markets. Some 85% plan to 
increase their exposure to private equity in the 
continent over the next two years.

Why Africa?
With a population of just over 1 billion, Africa 
is the second most populous continent after 
Asia. According to the UN Population Fund, in 

2009 its’ population doubled in the preceding 
27 years. Half the population are under 25 
in most countries. Predictions are that the 
continent may quadruple in just 90 years. It 
is therefore not hard to see Africa’s potential 
for growth and the potential unprecedented 
impact it could have on the global economy.

Its’ growing middle class of consumers, 
a young and growing, increasingly better 
educated workforce, scalable companies, 
improved infrastructure and connectivity which 
are easing the challenges and limitations 
of doing business, along with increasingly 
stable and transparent political and regulatory 
environments are key attributes, which make 
Africa a tantalising investment destination.

Private equity has a history of symbiosis and 
success on the continent and in fact has been 
achieving better returns in Africa than listed 
equity with the Riscura-SAVCA South African 
Private Equity Performance Report showing 
that private equity returns (at 21.2% to March 
2014) have exceeded the JSE All share index 
over the same period (20.5%).

Fundraising
For years Africa has been the Next Big 
Thing, but it is only in the last few years 
that we have seen this translate into a 
successful fundraising market with substantial 
momentum. First time and established fund 
managers have enthusiastically been raising 
funds for investment in Africa since the 
market crisis. For many it has been a real 
struggle. Fundraising figures have fluctuated 
dramatically since 2008. But 2014 is likely to 
prove a record breaker. 

Larger funds like Helios have successfully 
raised impressive amounts of capital in the 
last few years, but other well-known fund 
managers, and first time fund managers, have 
struggled and either not managed to reach 
a close, or closed at well below anticipated 
targets. Whereas prior to and including 2008, 
funds were exceeding or meeting their targets, 
in the last three years the average proportion 
of target size raised at final close has ranged 
between 75% and 85% according to Preqin’s 
Private Equity April 2014 Spotlight. 

African
Private Equity
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In 2013 the Preqin statistics showed that $2.6 
billion was raised, up on the $2 billion raised 
in 2012, with largest final closers being Ethos 
($800million) and Vital Capital ($350 million). 
This does not account for first and interim 
closings of managers such as DPI, Carlyle and 
Amethis who completed substantial first and 
interim closes.

Last year was exciting for the African 
fundraising market. Carlyle reached its final 
close in April of $698m, $200m above its 
initial target. Amethis Finance raised $150m 
from OPIC on top of its’ $380m target. Abraaj 
is currently in the market raising $800m 
for Abraaj Africa III as well as an additional 
$200m for their North African fund. Investor 
confidence in fund managers with deeper 
track records is translating into commitments.

Investments
According to the African Development Bank 
investment in Africa was expected to reach 
around $80bn in 2014 and it remains to be 
seen whether this positive trend of increasing 
investment was realised. For private equity 
investors, the agriculture, logistics and 
business services, technology, telecoms, 
financial services and FMCG sectors have 
been leading the way. The investment thesis 
centres on African consumers demanding 
more goods and services, more akin to their 
developed world counterparts. 

There have been some significant new 
entrants to the African private equity 
landscape. US-based global giants 
Blackstone and Carlyle entered into separate 
strategic partnerships with Dangote Industries, 
the African industrial conglomerate, to invest in 
sub-Saharan Africa. Blackstone and Dangote 
Industries will jointly invest up to $5bn in 
energy infrastructure projects. Dangote’s 
joint investment with Carlyle will focus on the 
oil and gas sector, as well as the consumer, 
financial services and agribusiness sectors 
– Carlyle will use its $698m sub-Saharan 
Africa fund, which closed in last year. And last 
year KKR took a reportedly $200m stake in 
Afriflora, the Ethiopia and Netherlands-based 
rose farming company.

Notwithstanding these larger investments 
being announced, there remains a lack of 
genuine mid-market and larger ($50m+) deals. 
Most activity is in the $10m-30m range, which 
is still a large ticket size for Africa. The situation 
brings to the fore the need to source and 
structure creatively.

Geographically, South Africa has traditionally 
received the greatest amount of private 
equity investment; but there has been a shift 
towards east and west African countries in 

recent years. Improved inter-connectivity 
and infrastructure in East Africa will likely 
encourage further investment in this region, 
and growing middle-class consumerism in 
West Africa will continue to draw private equity 
investment into financial and consumer-driven 
sectors. 

North Africa has also seen a resurgence in 
private equity investment since the “Arab 
Spring”. Last May, UK-based private equity 
firm Development Partners International paid 
$20m for a 42.1% stake in Universite Privee 
de Marrakech.

Exits
There are a variety of exit opportunities 
available to private equity in Africa, including 
trade sales, secondary buyouts, IPOs and 
management buybacks. In August The Abraaj 
Group sold its’ investment in Fibrex, one of 
Angola’s leading manufacturers of plastic pipe 
products used in the construction industry. 
Also last year LeapFrog Investments exited a 
Kenyan insurance firm it invested in in 2011, 
by selling its minority stake to Swiss Re. 

Trade sales to strategic buyers remain the 
predominant exit route for private equity 
investors in Africa. Secondary buyouts are the 
second most common exit route, indicative of 
a maturing market. In July 2014, South Africa-
based Ethos Private Equity, acquired Actis’s 
80% stake in RTT Group, a South African 
logistics and distribution company. 

There were further exits announced by the 
leading dealmakers towards the end of 2014. 
Examples include the sale by Ethos of the 
Tiger Automotive Group to a Carlyle-Old 
Mutual consortium, originally acquired by 
Ethos in 2008, now with 86 stores in South 
Africa. Abraaj fully exited from Moulin d’Or, a 
leading producer of baked goods in Tunisia 
now with over 8,000 points of sale, in which it 
invested in 2012.

IPOs have been rare, primarily as a result 
of the small size and comparative illiquidity 
of regional capital markets, with perhaps 
the exception of the Johannesburg Stock 
Exchange. But given the size of some 
portfolio companies, industry experts predict 
increased private equity-related activity in the 
continent’s stock markets. In May 2014, Actis 
exited its minority investment in Commercial 
International Bank (Egypt) SAE through the 
sale of its shares to Fairfax Financial Holdings 
(a listed Canadian entity) under the newly 
applied block trading mechanism on the 
Egyptian Exchange.

 There are undoubtedly challenges to exits – 
relatively weak financial markets and complex 
legal and regulatory frameworks – the overall 
outlook remains positive. A strong pipeline 
means that this will be an interesting playing 
field in the next couple of years and beyond.

This article was first published in the 
Corporate Financier, edition 169,  
February 2015 

Cindy Valentine, partner at King & Wood Mallesons, speaks to CNBC Africa on the role of private equity in Africa
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Angola Capital
Markets Reform

Being the second largest oil producer in Africa, 
Angola has experienced an exciting economic 
growth over the last few years, which has led 
the Angolan Government to implement some 
significant legal reforms and make significant 
investments to diversify the local economy by 
promoting sectors outside of the oil industry. 
Particularly given that the oil price has fallen 
by more than 50% over the last 6 months, 
the Angola Government is clearly concerned 
about the potential consequences of an 
unsustainable development entirely based on 
the oil industry.

The Government also recognizes that the 
country’s development requires foreign 
investment and expertise, thus most of the 
legal reforms being approved reveal a major 
effort from the local government to balance 
the need of attracting foreign investment with 
the risk of destabilizing the country’s currency 
exchange balance.

On the other hand, the Angolan Government 
is aware of the fact that capital markets are 
a vital element of the financial sector. As a 
vehicle for long-term investment finance and for 
diversification of funding sources, capital markets 
strengthen the overall economy and render it 
more resilient in the face of economic shocks.
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The development of a 
collective investment regime
In this context, the Angolan Government 
approved the Presidential legislative decree 
7/13 of 11 October 2013, which establishes 
the Legal Framework of Collective Investment 
Undertakings (“RJOIC”).

Collective Investment Undertakings (“OIC”) are 
collective investments entities that integrate 
contributions collected from the public, with 
the scope of obtaining collective investments in 
capitals, according to the principle of risk sharing 
and the principle of acting in the exclusive 
interest of the investors (i.e., the participants).

OICs can adopt either the form of an investment 
fund (autonomous entity without legal capacity) 
or the form of an investment company.

Depending on the assets that will be 
comprehended in the respective portfolio, OICs 
can be classified as Real Estate Investment 
Funds or Companies, on one hand, or, on the 
other hand, Securities Investment Funds or 
Companies, when the assets that are the target 
of respective investments are securities.

In any case, the greatest virtue of RJOIC is 
to incorporate under a single document the 
legal framework of OICs. Additionally, another 
major goal of RJOIC is that such framework 
is at the same level of the most sophisticated 
European jurisdictions (and most probably 
was inspired in the European Union Directive 
that regulated such matter), which may 
contribute to making Angola a reference point 
for African capital markets.

The Angolan Capital 
Markets Commission
Moreover, the Angolan Capital Markets 
Commission (“Comissão do Mercado de 
Capitais” or “CMC”), as the entity that authorises, 
regulates and supervises OICs, has been very 
active and committed on the development of 
then capital markets in Angola, has recently 
issued Regulation 4/14, of 30 October 2014, 
that regulates (in a very deep and complete way) 
the legal framework of OICs.

As such, RJOIC, together with the referred 
to Regulation, details in depth the OIC’s legal 
framework, including, inter alia, incorporation 
(for companies) or establishment (for funds) 
criteria, rights and obligations of bodies 
and entities related to the OICs (e.g., 
participants, shareholders, managing entities 
and depositaries) and operations related to 
the structure of the OICs such as mergers, 
demergers, conversions dissolutions and 
liquidation. In addition, the RJOIC introduces 

a new concept related to the possibility of 
creating groups of OIC managed by the 
same entity, with the aim of facilitating share 
transactions. 

Self-managed OICs
On the other hand, RJOIC also adopted 
a revolutionary concept proposed by the 
European Union Directive mentioned above, 
allowing the possibility of investment companies 
being self-managed (i.e., without need to be 
managed by a management entity). This fact, 
because it simplifies the managing structure of 
the OIC and is less expensive, will most likely 
promote the incorporation of such type of OICs. 

Venture Capital OICs
In relation to the legal framework applicable 
to Venture Capital OICs, notwithstanding 
the Capital Market Commission has already 
disclosed a preliminary version of this regime, 
for public consultation, the approval of the 
same is eagerly awaited and is on the verge of 
being approved by the Angolan Government. In 
general terms, this preliminary version foresees 
the procedure of authorization, registration, 
incorporation and management of Venture 
Capital OICs, Venture Capital Companies and 
Venture Investors. 

As for the legal nature, Venture Capital OICs 
may also take the form of a fund or, alternatively, 
the form of a public limited liability investment 
company. In case the Venture Capital OICs is 
structured as a fund, it will have to be managed 
by an Investment Fund Management Company, 
also necessarily a public limited liability 
company. In case the Venture Capital OICs is 
structured as an investment company, it may 
manage itself or be managed by an Investment 
Fund Management Company. 

This preliminary version also foresees that 
Venture Investors should take the form of a sole 
shareholder company.

The Securitised Public 
Debt Regulated Market
The Angolan Government has also approved 
the Legal Regime concerning the Securitised 
Public Debt Regulated Market which 
creates, alongside the stock market and 
over-the-counter (OTC) organized markets 
mechanisms, the public debt regulated 
market with a different negotiation system, 
which permits the trade of Angolan securitized 
public debt, as financial instruments capable 
of attracting the growing interest of financial 
market investors.

Management Regulated 
Markets Company
The existence of these markets (stock market, 
OTC organized market, and market regulated 
by public debt) leads to the need of the 
creation of a Management Regulated Markets 
Company (“Sociedade Gestora de Mercados 
Regulamentados” or “SGMR”) as a financial 
institution responsible for the management 
of the financial instruments negotiation 
mechanisms. 

The first Angolan Management Regulated 
Markets Company, Angolan Debt and 
Stock Market (“Bolsa de Dívida e Valores de 
Angola” or “BODIVA”) and Angolan Securities 
Centre (“Central de Valores Mobiliários de 
Angola” or CEVAMA) were established as 
entities responsible for securities settlement, 
compensation and custody, traded in Angola.

In fact, despite the fact that the Stock 
Exchange Market has not yet been 
created, the President of the Capital Market 
Commission clarified that BODIVA was 
created precisely as an alternative to a 
traditional stock exchange, given that the 
negotiation can occur in different structures, 
and may even, in some cases, occur 
simultaneously. 

According to the President of the Capital 
Market Commission “The Stock Exchange 
Market, as we understand it, is not exclusive 
condition for the securities market to start and 
run, given that there are other mechanisms 
that may arise, including the over-the-counter 
organized market and the Special Public Debt 
Market”.

As a result, as of January 2015, four 
Management Companies of Collective 
Investment Undertakings, two real states 
OICs, three management companies OICs 
and two Stock Brokers were registered in the 
Capital Market Commission a Management 
Regulated Markets Company. 

It is clear that the capital markets in Angola 
are in their infant stage of development 
and that only time will tell how the laws will 
be implemented in practice or what form 
these will eventually take. However, it is a 
good demonstration of the direction that the 
Angolan Government is taking with regards 
to capital markets, being the pursuit of 
diversification of alternate forms of investment 
(and exits into the country). It is important 
for potential investors in these sectors to be 
aware of these changes when considering 
investing in Angola. 
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Investing
in Africa
POCA and FCA obligations

UK based Fund Managers need to be alert 
to the Proceeds of Crime Act and their 
ongoing regulatory obligations.

UK based private equity or other fund 
managers investing in Africa should be alert to 
possible money laundering offences under the 
UK Proceeds of Crime Act 2002 (“POCA”). 
Criminal liability could arise if fund managers 
invest in African entities that do not comply 
with local or international law, for example, not 
holding the requisite local regulatory licenses. 
The fund manager’s approved persons should 
also be aware of their ongoing obligations 
to the Financial Conduct Authority (“FCA”) 
when considering making such investments, 
necessitating a more stringent level of due 
diligence at an initial stage of the transaction. 

Money laundering 
Using the example of investing in an 
unlicensed or unregulated target entity in 
Africa, the offence of money laundering is 
a serious consideration. Money laundering 
is broadly defined under POCA as any act 
which involves dealing with “criminal property” 
– which is defined very broadly. Investing in 
unlicensed entities could constitute an offence 
in the UK under POCA which may therefore 
expose the manager to criminal liability in  
the UK. 

Investing in unlicensed entities could 
involve committing an offence or becoming 
concerned in an offence of “converting” 
criminal property, “facilitating the use or 

control of” criminal property or “acquiring” 
criminal property – the principal money 
laundering offences. If this were the case then 
a notification to the National Crime Agency 
(“NCA”) would be necessary in order to obtain 
clearance to proceed with the transaction – in 
effect ‘cleansing’ the transaction. 

This obligation is not confined to the regulated 
sector and attaches to all persons in the 
UK so would apply to individuals including, 
without limitation, the directors or partners and 
all persons involved in the decision making 
process of the transaction. 

Fund managers should be aware that where 
no notification is made to the NCA the 
sanction is criminal, so they could be liable 
for a fine or imprisonment or both (although, 
depending on the severity of the offence, this 
is unlikely in practice). 

Disclosure obligations 
Under POCA there is a mandatory disclosure 
obligation where any suspicion of money 
laundering – which is also defined extremely 
broadly – comes to the attention (or should 
have come to the attention) of a person in a 
firm within the course of its business in the 
regulated sector. 

The regulated sector is defined under POCA 
essentially as those authorised and regulated 
by the FCA. Under POCA it is an offence to 
fail to make the required disclosure as soon as 
is practicable to the firm’s nominated money 
laundering reporting officer (“MLRO”) or to the 

NCA. Therefore, if the manager is operating in 
the regulated sector (as they normally will be) 
this mandatory disclosure obligation will attach 
to it, including all individuals within the firm if, 
on a subjective basis, they know or suspect 
that another person is engaged in the broadly 
defined offence of money laundering. 

If the manager is not in the regulated 
sector (for example is a charity of perhaps 
a development finance institution (or is 
funded by either of these) where funds are 
essentially gifted rather than invested) then 
this disclosure obligation only attaches to an 
individual within the firm if an MLRO has been 
appointed (which will very much be subject 
to an individual firm’s governance). In such a 
case, disclosure to the MLRO will be required 
by any individual within the firm if he knows 
or suspects that another person is engaged 
in the broadly defined offence of money 
laundering. 

Approved persons’ 
obligations
In addition, if the manager is in the regulated 
sector any individuals who are approved 
persons should be alert to their ongoing 
obligation to comply with the FCA’s “Fit and 
Proper” test. An approved person is an 
individual who has been approved by the FCA 
to perform one or more controlled functions 
(e.g. a director or a partner or investment 
manager or adviser) on behalf of an authorised 
firm. When considering a candidate’s fitness 
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and propriety, the FCA considers: honesty, 
integrity and reputation; competence and 
capability; and financial soundness. 

The FCA has provided a non-exhaustive list 
of relevant matters that they will take into 
account when determining an approved 
person’s honesty, integrity and reputation 
and it does not matter whether the relevant 
matter took place in the UK or elsewhere. The 
matters to which the FCA will have regard 
include: 

 � whether the person has been involved 
with a company, partnership or 
organisation that has been refused 
registration, authorisation, membership 
or a license to carry out a trade, business 
or profession; and 

 � whether the person, or any business to 
which the person has been involved has 
been investigated, disciplined, censured 
or suspended or criticised by a regulatory 
or professional body, a court or Tribunal, 
whether publicly or privately. 

The FCA will also consider whether the 
person’s reputation might have an adverse 
impact upon the firm for which the controlled 
function is to be performed. 

If a fund manager were to invest in an 
unlicensed entity in Africa (even where it 
may not be entirely clear whether the license 
is required or the precise reasons for it not 
having been obtained) this may impact on 
the manager’s approved persons’ ongoing 
obligations to the FCA and they would need 
to disclose the transaction to the FCA. Failure 
to disclose could provide evidence of the 
approved person’s failure to comply with the 
“Fit and Proper” Test and non-compliance 
with these regulatory responsibilities may 
result in the FCA taking enforcement action 
against the approved persons. 

Conclusion
If a UK based fund manager invests in an 
unlicensed African entity such an activity could 
constitute a criminal offence under POCA. 
Therefore, an important consideration for fund 
managers is POCA, its consequences and the 
manager’s ongoing obligations to the FCA. 

When carrying out local due diligence, these 
elements may not be at the forefront of an 
investment executive’s mind but it is important 
to be aware of the potentially far-reaching 
consequences it not complying with a UK-
based managers’ POCA and FCA obligations. 
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Private
Equity 
in Africa
Summary of EMPEA and 
FT’s Private Equity in Africa 
Conference held on 
15 October 2014 in London

The overriding theme of the FT/ EMPEA 
Private Equity in Africa 2014 Conference was 
a debate around the role of private equity in 
the growth story of Africa and an evaluation 
of the industry’s resilience as the markets 
mature and new challenges surface. Many 
are aware of the common quoted macro 
economic fundamentals in Africa such a 
fast growing GDP, the rising middle class, a 
trend to urbanization and improved political 
stability however, the question remains 
whether private equity is, and will be part of 
the African growth story, and how well placed 
it is to generate enhanced returns in the 
medium to long term?

During the sessions it became evident that 
the industry has had a strong start with 
solid performance but there are  
many challenges.

Creating a conducive 
environment
In delivering the opening speech of the 
conference, Nhlanhla Nene, the Minister of 
Finance for South Africa, noted that since the 
global financial crisis investors were seeking 
returns in emerging markets with the appetite 
for alternative asset classes such as private 
equity on the rise. He implored private equity 
funds to partner with government in delivering 
on the G20 initiatives to deliver over 5% 
growth in their economies over the coming 
years, with infrastructure being a focus of 
investment in South Africa in particular.

Given that private equity is widely 
acknowledged as a positive catalyst for 
growth, a creator of jobs and a business 
innovator when best practiced, the 
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Minister stated that governments must 
create a conducive environment for private 
equity to flourish. This includes promoting 
political stability and legal, governance and 
compliance structures, together with credible 
enforcement; all good positive sentiments 
which many look forward to seeing develop 
over the coming years across the continent. 
Private equity must also strike a balance 
between the use of leverage, aggressive 
structuring and asset stripping strategies 
with the need for long term sustainable 
investments.

A key change in regulation that government 
could drive is around the limits in place for 
pension funds to invest in private equity. 
Creating the statutory authority to invest and/ 
or raising the thresholds is needed as well as 
allowing local pension funds to invest in pan-
African strategies outside of their own borders 
where in many cases this is prohibited. It 
has been reported that there is over US$ 29 
billion within African pension funds that could 
be unlocked to invest in private equity, so 
resolving this issue will generate more capital 
for the industry. 

What sets African private 
equity apart?
In exploring Africa’s place in the global 
economic landscape and whether it is 
deserving of global capital, the debate 
commenced with a look at the key features 
of the industry in Africa that sets it apart 
from the more developed markets. The first 
observation was that the strong sectors seen 
in the public markets do not fully match those 
targeted in the private sector where there are 
emerging sectors such as agriculture, logistics 
and business services leading the way and 
creating new opportunities for investors. 

Another difference in African private equity 
is the strong reliance on existing founders 
and management to take investments 
forward rather than wholly deploying new 
management that is often the way in the 
developed markets. Existing management 
have a deep knowledge of the ecosystem 
of the investment and so are highly valued 
by private equity. In order to incentivize 
them, the view is that industry must show a 
willingness to take minority positions to allow a 
meaningful stake to remain with management. 
Where global private equity investors can 
add value to the overall investment is by then 
connecting their African businesses to global 
supply chains and complementing the existing 
skills already in the business with new ideas 
and innovation. A speaker acknowledged that 
Africa has many “big businesses but small 

companies” requiring enhanced management 
capacity, structures and controls. Investors 
(GPs) must also continue to invest in their own 
teams and technologies to deploy them  
in business.

The challenge of a lack  
of deals
The question remains as to whether there 
is room for African private equity to grow. 
With over US$4 billion being raised recently 
for Africa many see the lack of large deals 
(to allow for the deployment of capital at the 
levels being raised) as a major concern. One 
leading DFI reported that it had conducted 
research into the topic and found that there 
are only 3,186 companies in Africa with a 
revenue of more than US$50 million a year, 
of which over 1,000 are in South Africa (and 
a significantly smaller number in Nigeria). 
Although the research is only as good as the 
available data, so as the speaker stated, it 
comes with a health warning, there is clearly a 
need to develop medium sized companies in 
Africa. That is the challenge and opportunity 
for African private equity at its most basic. 

A view is that the increased fundraising and 
attraction of new entrants who are creative 
in finding deals, will start to solve this issue. 
A multi-strategy approach to investment is 
needed too, not just buy-outs, but buy-and 
builds, taking strategic stakes, partnering 
and taking positions at various levels in the 
capital structure are alternatives. There may 
be a need for more take privates of public 
companies who could be attractive targets.

Convincing the 
unconvinced
The discussion then turned to risks that are 
unforeseen such as the recent human (and 
economic) tragedy of the Ebola crisis. Looking 
at it from an economic viewpoint alone, 
of course the crisis will impact on market 
perception and willingness to do business 
on the continent. At a time where African 
attractiveness is on a high for global investors 
(LPs), the view is that the way in which the 
industry reacts to the crisis will demonstrate 
Africa’s resilience. Many GPs (and their 
portfolio companies) have been quick off 
the mark to react to the crisis and safeguard 
stakeholders, from workers to investors, 
with decisive and practical measures. The 
common reaction is that the Ebola crisis, 
although tragic, should be put in perspective 
for investors as it will not be a feature forever. 

There are those who are long term investors 

in Africa who understand the core drivers 
and risks on the continent and will continue 
to invest. The challenge is to educate those 
that are willing to consider a strategy for Africa 
and to ensure that they are not ultimately 
dissuaded from investing over time. Of course 
there are those that are “turned off” Africa and 
will be for a long time to come so more work 
is needed, particularly with some of the larger 
US institutions and endowments. 

The GPs that are changing these potential 
investors’ perceptions of Africa are those firms 
that look like the institutions the investors are 
used to doing business with in their markets. 
These tend to be the larger firms, so the 
challenge is that if one wants to attract new 
entrants, one must invest and build an institution 
that is seen to be well placed to deal effectively 
with issues as they arise, with full risk mitigation 
strategies and structures in place. The ability to 
show resilience and to manage the unknown 
will go a long way to allaying some of the 
common fears and misconceptions of the yet 
unconvinced investors.

Identifying and mitigating 
risks
The approach to structuring deals, carrying 
out due diligence and developing one’s 
strategy upfront is acknowledged as a key 
driver for success. A speaker remarked that 
“if your diligence is not unearthing issues 
(whether material or not) then you are 
probably not doing it right” – and equally not 
identifying the opportunities to seize upon in 
implementation to generate upside. This is 
where investors should rely on their advisers 
more and allow greater attention to be paid to 
unearthing the risks and opportunities. 

The ability to structure deals and mitigate 
risk in investment documentation (such as 
commitments to better compliance and 
monitoring rights for investors) as well as 
the use of insurance products (mainly for 
political risk but increasingly to cover other 
eventualities) was explored with some GPs 
of the view that they are being paid to assess 
and price risk for upside so the cost of a 
product could not be justified. The value of 
shifting the risks to a balance sheet that is 
better suited to holding the risk is evident but 
the market needs to better understand the 
offering before it is used more widely (although 
multilateral credit agencies have made inroads 
in this area already). 

The benefits of supporting demanding 
environmental, social and governance (ESG) 
policies in portfolio companies was widely 
acknowledged, particularly when it comes 
to exits. Issues that are uncovered during 
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the sale process will cause delays and extra 
costs and may put off buyers. Good ESG is 
in essence good business, which will have 
incremental benefits and costs savings 
throughout the life of the business.

Views of a strategic 
investor
In the keynote interview with a strategic 
investor, aside from the differences in 
regulatory and tax regimes across the 
continent, the sometimes poor quality of 
due diligence information and the inability 
to obtain accurate portfolio company data 
was highlighted as a major challenge. 
Practices that undermine confidence in 
financial reporting was raised as an example 
and the involvement of private equity will 
eventually eradicate these as governance and 
accounting standards are invariably improved. 
As a result, creating a far more investable 
proposition for a strategic.

Focus on the energy 
sector
The recent shift in focus of certain private 
equity players to the energy sector in Africa 
was later discussed. There are high profile 
examples, such as Carlyle and Blackstone’s 
recent announcements, but as a sector where 
private equity by its nature will be stretched to 
bring about operational enhancements and 
where there is a reliance on the price of the 
underlying commodity to drive returns, there 
are challenges. Early failures of projects in the 
development phase is also a concern as is 
the need to reconcile profitability of projects in 
the sector with ESG. Projects also take time 
to get the required approvals with regulators 
wary but the need for energy projects to 
reach financial close to address the shortages 
of power in the region remains a priority. 
Countries to watch are Rwanda and Ethiopia, 
with investors eyeing up opportunities in the 
energy sector in these countries.

Focus on Nigeria
Nigeria, with its large population and rapidly 
growing consumer class, clearly remains a 
country to watch. The embracing of technology, 
telecoms and e-commerce is proving a driver 
for growth. Investors are looking for businesses 
that can be scaled up to take advantage of 
these opportunities. However, challenges 
remain and significant investment is needed in 
power and infrastructure to enable the growth 
to continue. 

Rise of the Cheetah
In the afternoon Profession Vijay Mahajan, 

author of “The Rise of Africa” and other works 

roused attention when discussing what he 

viewed as the largest risk of all – if the African 

investment thesis fails, and more specifically, 

if the middle classes do not develop to 

drive all the growth that is anticipated. Any 

growth needs to be inclusive and not create 

disparities amongst the population. The 

professor spoke of the “Cheetah generation” 

who do not remember the failings of the past. 

It is this generation that is key to the success 

of the thesis and it is the professor’s view that 

vastly more resources and effort is needed 

to be directed at developing this talent. 

The professor lamented that there are not 

enough quality African business schools and 

the African diaspora is not doing enough to 

promote Africa – so more thought and work to 

be done to address these.

The enduring challenge 
(and opportunity)
Working with African pension fund trustees 
and their fund managers was identified as 
an area the industry should focus on to 
unlock capital. The speakers considered why 
pension trustees (other than the South African 
institutions) have not in the past invested 
more. Apart from the regulatory restrictions 
mentioned previously, there are a number 
of factors such as the illiquidity of the asset 
class, a knowledge gap in understanding and 
pricing, the lack of domestic fund managers 
with an eye on the industry, general risk 
aversion, the need for daily valuations and 
the impact of the “J” curve effect as negative 
returns are a feature early on before they rise. 
However, all of this is changing (but more work 
needs to be done) and the pension funds in 
attendance warned the GPs to expect more 
diligence to come.

A cautiously optimistic note with which to end…
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Marketing
in Europe
How are non EU fund managers doing 
this in practice?

For non EU funds with non EU fund 
managers, the options currently available to 
market to investors in Europe is to market 
under the national private placement regimes 
(NPPRs) of those countries, alternatively 
through reverse solicitation or, certain 
jurisdictions, using a sub threshold EU feeder. 
The same options apply to Non EU funds 
with EU managers since even though the EU 
manager will already be subject to AIFMD, the 
marketing passport is not available to non-EU 
funds. From later in 2015 there may be a non 
EU fund manager’s passport which means 
that non EU fund managers may have the 
option to market under NPPRs or under the 
marketing passport, however marketing under 
the passport will require the non EU manager 
to opt in to substantially full compliance with 
the AIFMD and obtain authorisation from a 
EEA member state of reference (MSR). There 
are many non EU fund managers out in the 
market now marketing non EU funds to EU 
investors, so how are they doing it? 

Pre marketing
Before we get into the detail of full marketing, 
it is worth spending a few moments on pre 
marketing – most non EU fund managers 
want to be able to get out there and chat to 
investors and assess the appetite for their 
fund before they start spending money on 
finding out about NPPRs. Marketing is the 
direct or indirect offering or placement at 
the initiative of the alternative investment 
fund manager (“AIFM”) or on behalf of the 
AIFM of units or shares in an alternative 
investment fund that managed to or with 
investors domiciled or with a registered 
office in the EU. Pre marketing is allowed 
without notification in the UK (‘marketing’ 
only occurs when funds are available for 
purchase). Germany Austria, Denmark, 
Finland, the Netherlands, Norway, Sweden 
offer the availability to carry out some limited 
pre marketing, although their definition 
of what constitutes pre marketing varies. 

Belgium, Luxembourg and Spain don’t offer 
any guidance on premarketing, whilst France 
and Italy do not allow any pre marketing at 
all – marketing in any form is only allowed 
under full AIFMD compliance – which is not 
available to non EU managers. So it is worth 
being circumspect from the outset of your 
marketing drive.

Marketing under NPPRs
In order to market under the NPPRs, 
certain requirements under the AIFMD must 
be met. Firstly, there must be regulatory 
co-operation agreements between the 
applicable EU regulator and the non EU 
regulator. South Africa has signed a MOU 
with 25 European jurisdictions. Mauritius 
has signed with a substantial number of 
key European jurisdictions and accordingly 
Mauritian managers are well placed to market 
under NPPRs, as have the Cayman Islands 
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and the BVI, though in each case there are 
certain exceptions. . Secondly, the country in 
which the manager and the applicable fund 
is established must not be listed as a non- 
cooperative country by FATF on AML and 
terrorist financing.

Each country has different requirements 
under their NPPRs and authorisation is not 
guaranteed. Countries such as Austria, 
Denmark, Finland, Germany, Norway, Spain, 
Sweden generally require detailed applications 
which may be time consuming and also may 
include other requirements such as annual 
fees and appointment of depositaries. The UK, 
Belgium, the Netherlands and Luxembourg 
adopt a lighter touch approach, requiring 
notification only, whilst France and Italy do not 
allow any marketing under NPPRs at all.

It is worth noting that where an investor has 
an office in the EU, and one outside of the EU, 
it will not necessarily work to simply market 
to the ex EU office – this may work in some 
cases but if the decision makers are in the EU 
then it is likely to be regarded as avoidance.

There are several requirements that need to 
be complied with in addition to the country 
requirements – namely (i) reporting to investors 
on an on-going basis; (ii) ongoing disclosure 
to the regulators in the EU states in which the 
manager is marketing and finds investors and 
(iii) compliance with private equity provisions 
relating to obligations when a fund acquires 
a non-listed company in the EU (compliance 

with controller notifications and restrictions on 
asset stripping).

Reverse solicitation
Passive marketing through reverse solicitation 
is not covered by the AIFMD, only active 
marketing, but each country has its own 
interpretations to what constitutes reverse 
solicitation – so this route should be 
approached with caution. There have been a 
lot of managers communicating on the basis 
that it reverse solicitation, but whilst this will 
always be acceptable where it is genuine 
there are clearly some people pushing the 
boundaries. It is possible that there will be 
some sort of regulatory backlash to this, so 
even where the documents point to reverse 
solicitation it is important to look at form 
over substance and the whole basis of the 
relationship and nature of the communications 
being undertaken. 

What is sub threshold 
marketing?
In some jurisdictions there are lighter rules 
allowing marketing of sub-threshold EU funds 
more easily than non-EU funds. A non EU 
fund manager marketing a non EU fund may 
therefore consider using an EU feeder to 
market to certain investors. As this EU feeder 
will have an EU GP, it may be subject to more 

lenient rules than if the non EU manager 
marketed under NPPRs. Sub threshold 
marketing means marketing an EU fund of 
under Euro 500,000 (for a closed-ended 
PE type fund, the figure would be 100,000 
for an open-ended fund). Marketing an EU 
feeder fund which falls below the threshold 
can be done in certain jurisdictions with more 
lenient requirements. For example, marketing 
in the Germany under NPPR rules entails a 
detailed application which can take up to two 
months, a depositary appointment and a fee, 
whereas sub threshold marketing just requires 
notification to BaFin and is significantly less 
intrusive. Marketing a sub-threshold EU feeder 
fund into the UK does not even require a 
regulatory filing to be made. You will need to 
consider carefully the cost and advantages 
(there may be additional advantages if 
investors have requirements for EU vehicles) 
of setting up and running an additional 
EU vehicle against the cost of reduced 
administration and timing requirements.

What happens if we  
get it wrong? 
If you market unlawfully, in some states  
you could be guilty of a criminal offence  
and subject to imprisonment or a fine.  
Investors may also be entitled to recession/ 
withdrawal rights.

Country

Pre-marketing allowed 
(subject to specific  
country restrictions)?

What are the NPPR 
requirements?

Is reverse solicitation 
allowed?* 

Can I market using a  
sub-threshold EU feeder?

Austria ✔ Application and requirements ✔ ✔

Belgium No guidance Notification No guidance ✔

Denmark ✔ Application and requirements ✔ No guidance

France N/A N/A – Full authorisation under 
AIFMD only

✔ No

Finland ✔ Application and requirements ✔ ✔

Germany ✔ Application and requirements ✔ ✔

Italy N/A N/A – Bank of Italy  
authorisation

✔ No

Netherlands ✔ Notification ✔ No (potentially changing 2015)

Luxembourg No guidance Notification No guidance ✔

Norway ✔ Application and requirements N/A No guidance

Spain No guidance Application and requirements No guidance No guidance

Sweden ✔ Application and requirements No guidance No

UK ✔ Notification ✔ ✔

*Although it may be indicated above that reverse solicitation is allowed, strict requirements may also apply
The table above is intended to give a high level snapshot and is subject to assumptions on jurisdiction and structure. Detailed advice should be obtained prior to marketing.
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Foreign investors looking to enter South 
Africa’s local market often choose to do so 
by acquiring an established local business. 
Before taking the plunge, a prospective 
buyer would generally wish to conduct a due 
diligence investigation (“DD”) on the target. 

When the target company is listed on the 
Johannesburg Stock Exchange however, 
the Financial Markets Act (the “FMA”)1 
regulates the disclosure of inside information, 
and an acquiring company needs to put 
a mechanism in place as early as the DD 
phase to regulate the exchange of information 
which could potentially be inside information. 
Inside information is defined in the FMA as 
information which, if disclosed or made public, 
would have a material effect on the share price 
of the shares in question.2

What an acquirer should be concerned about 
from an early stage is the possibility that it 
(and the target) may have to disclose, to the 
shareholders of the target, certain information 
received by the acquirer in the course of 
conducting the DD, before the transaction 
may proceed. The disclosure of such 
information may in turn affect the prospects  
of success of the proposed transaction. 

On the other hand, the acquiring company 
requires a certain level of information in order 
to evaluate the viability of the proposed 
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transaction, and it must acquire this information 
in a manner that will still enable it to transact 
later. It is this dilemma and the relevant 
provisions of the FMA, compared with the now 
repealed Security Services Act 36 of 20043 
(the “SSA”), that are considered further below.

Disclosure of inside 
information
Disclosure of potentially inside information 
was previously governed by the SSA, which 
provided that a person who knowingly 
disclosed inside information was guilty of an 
offence unless it could be shown that it was: 

“necessary to do so for the purpose of the 
proper performance of the functions of his 
or her employment, office or profession in 
circumstances unrelated to dealing in any 
security listed on a regulated market and that 
he or she at the same time disclosed that the 
information was inside information”.

This defence conceivably covered employees 
and agents of a target company who provided 
information to a prospective acquirer prior to a 
possible takeover, although the wording of the 
now repealed act was nevertheless unclear. 

Despite the change in legislative regime 
(by virtue of the SSA being replaced by the 

FMA), the law applicable to the disclosure of 
inside information in the DD phase remains 
unchanged4 – and there lies the problem – 
the justification of “necessity” in disclosing 
inside information in the performance of 
one’s socalled duties is vague at best. Is the 
necessity of a disclosure measured by an 
enforcement agency in hindsight by the relevant 
persons or at the time the decision was made? 
Is the enquiry objective or subjective? None of 
these issues are clarified by the FMA.

Dealing in securities 
affected by inside 
information
The SSA regulated the dealing in securities 
and provided that an insider, who possessed 
inside information and dealt in affected 
securities for himself, or on behalf of another, 
was guilty of an offence.5 An insider could 
however justify such dealings provided they 
were “in pursuit of the completion of an 
affected transaction as defined in section 
440A of the [then] Companies Act [61 of 
1973]”.6 An affected transaction included 
the acquisition of shares of a listed target 
company above a certain threshold, and 
would apply in the typical takeover of a  
listed company.7

This defence relating to completing affected 
transactions has been replaced in the FMA 
by a more narrow defence, which requires an 
insider to be acting “in pursuit of a transaction 
in respect of which – “

1.  all parties to the transaction had possession 
of the same inside information;8

2.  trading was limited to the parties to the 
transaction;9 and

3.  the transaction was not aimed at securing 
a benefit from the exposure to movement 
in the price of the security, or a related 
security, resulting from inside information.10

The effect of the new defence is that an 
acquiring company which has received 
inside information during a DD can no longer 
proceed with a transaction or deal in affected 
securities under the umbrella justification that 
it was acting in pursuance of an affected 
transaction.11 The FMA now requires all 
parties to the transaction (which, in the case 
of a transaction involving the acquisition of 
all the shares in a company, would mean the 
acquirer and all the shareholders from whom 
shares are being acquired) to have the same 
information and for the transaction to be 
limited to those parties.12 

The consequence of an acquirer having 
received inside information is that it will 
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contravene the FMA if it deals in the securities 
of the target company (which includes “dealing” 
for the purposes of completing the transaction) 
unless it can fulfil the requirements of the 
defence set out in section 78 of the SSA. To 
ensure compliance, inside information received 
by the acquirer must be disclosed to all 
shareholders of the target company, whether 
by SENS announcement or by circular to 
the shareholders, before the transaction may 
proceed which is potentially troublesome given 
the confidential nature of a public takeover and 
the need for utmost secrecy.

Handling of information 
which is potentially inside 
information during a DD
Parties involved in a DD process typically 
seek to maintain and regulate the 
confidentiality of information through the 
conclusion of a nondisclosure agreement 
(“NDA”). Although, at this stage, the parties 
are primarily focused on preventing any 
confidential information from being disclosed, 
the impact of the FMA on the exchange of 
inside information and the consequences 
that follow must be borne in mind.

The acquirer naturally wants access to 
confidential information to assess the 
prospects of the proposed transaction, but 
because inside information received will have 
to be disclosed to the target’s shareholders, 
the acquirer and/or the target may prefer not 
to receive or provide certain inside information. 
The FMA not only requires the disclosure of 
inside information to be necessary but also 
requires the disclosing party to inform the 
recipient of the nature of the information.

It must be borne in mind that not all 
confidential information will be inside 
information. To be inside information, it will 
need to be information which, if disclosed, 
would have a material effect on the price 
of the securities in question. The NDA 
should therefore regulate the exchange of 
information and stipulate that, before any 
inside information is exchanged, the target is 
obliged to advise the acquirer of the nature 
of the information. The acquirer may then 
decide whether or not it wants access to this 
information, having regard to the fact that 
dissemination of this information to the target’s 
shareholders will be required, in order to 
enable the acquirer to complete the proposed 
transaction. This could be problematic as even 
being aware that such information exists could 
be viewed as inside information.

The specific obligations of the parties in the 
NDA may differ depending on the transaction. 

The acquirer may require the NDA to oblige 
the target to disclose all information required 
by the acquirer, provided that the target 
advises the acquirer beforehand of the nature 
of the information and the acquirer elects 
to receive the information. On the other 
hand, a target may seek to protect itself by 
stipulating in the NDA that it will disclose only 
that information which, in its sole discretion, 
is necessary to conduct the DD. The target 
may further require the NDA to stipulate that, 
if the transaction proceeds, inside information 
exchanged in the DD be disclosed to all its 
shareholders, however, as mentioned above, 
this may be tactically difficult.

Since the target company may not be 
able to easily determine what information 
constitutes inside information (as defined 
in the FMA), a practical approach to the 
handling of information which is potentially 
inside information and which is proposed to 
be provided by the target to the acquirer, is 
required. A possible approach is for the target 
to provide such information to the parties’ 
legal and financial advisors, on the basis that 
the advisors jointly assess and determine 
whether, in their view, the information 
constitutes inside information. 

This arrangement would then entail the 
acquirer’s advisors keeping the information 
confidential and not disclosing it to the 
acquirer itself until and unless the acquirer 
confirms that it is prepared to receive such 
inside information (knowing the nature of the 

information and that disclosure thereof to the 
target’s shareholders will be required prior 
to completion of the proposed transaction). 
Advisors will need to carefully consider 
their obligations to their clients if material 
information is obtained in this manner.

Such an approach reduces the likelihood of 
inside information slipping through the cracks 
in a DD, and a disclosure requirement being 
unintentionally triggered. 

Conclusion
Acquiring companies need to be aware 
that certain information received ahead of a 
proposed transaction will likely have to be 
disclosed to the target’s shareholders before 
the transaction may proceed. It is therefore 
essential to put precautionary measures in 
place as early on as the DD phase to prevent 
the acquirer from inadvertently obtaining inside 
information which it may not be viable to 
disclose to the target’s shareholders ahead of 
the transaction. 

1. Financial Markets Act 19 of 2012
2. Section 77 of the FMA 
3. Sections 73(3)(a) and 73(2)(b) of the SSA
4. Section 78(4)(b) of the FMA
5. Section 73(1)(a), Section 73(2)(a) of the SSA
6. Section 73(1)(b)(i), Section 73(2)(b)(ii) of the SSA
7.  Section 440A of the Companies Act 61 of 1973 (now 

repealed)
8. Section 78(1)(b)(ii)(aa)
9. Section 78(1)(b)(ii)(bb)
10.  Section 73(2)(b)(iii)(cc)
11.  as contemplated in Section 73(1)(b)(i) and Section 

73(2)(b)(iii) of the SSA
12. Ibid

Similar issues can arise in the context 
of takeovers in other jurisdictions with 
strong insider dealing laws. In the UK, 
for example, an acquiring company may 
decide that disclosing all inside information 
in the offer document is the most certain 
way of ensuring that information it 
possesses on the target has ceased to 
be inside information (because it has been 
made public). 

Thus, whilst there is no specific 
requirement in the UK that all parties to a 
transaction be in possession of the same 
inside information, a similar end result may 
arise as a consequence of the UK laws 
on insider dealing.  However, acquiring 
companies in the UK may also have other 
defences and arguments available that can 
protect against a charge of insider dealing:  

 � following the announcement of the 
offer, it might be concluded that the 
relevant information is no longer 
price-sensitive because the target’s 
share price is being sustained by the 
existence of the offer rather than the 
fundamentals of the target’s business.

 � the acquiring company will have a 
defence if it has no expectation of 
any profit attributable to the inside 
information (because the information 
will be reflected in the offer price).

 � if the acquiring company can show 
that the offer would have proceeded 
anyway, at the same price, in the 
absence of the inside information.

As is the case in South Africa, the 
process of disclosing inside information 
should usually be carefully controlled 
and discussed between target and 
acquirer to ensure that no road blocks 
to a deal are created and the law is 
complied with.
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Infrastructure Deficits and Regulation

According to a 2014 McKinsey study (the 
“McKinsey Report”),1 Nigeria has a massive 
infrastructure deficit, not least in the land 
transport sector. The sums that need to be 
spent to address the deficit are unlikely to be 
forthcoming until the regulatory regime for 
land transport infrastructure is significantly 
improved. This paper seeks (a) to highlight 
a number of the key issues arising on the 
subject of improving the regulatory regime 
and (b) to outline suggestions for addressing 
those issues.

Introduction
The McKinsey Report found that Nigeria 
needs to spend at least US$839 billion by 
2030 on infrastructure. The expenditure 
needed has tremendous job-creation and 
GDP-growth potential. The Federal and each 
of the 36 States’ governments understands 
the need for more money and incentives to 
be made available for this purpose than is 
currently the case. 

Further, a recent Federal subsidy reinvestment 
and empowerment programme has been 

funding major road-building projects such 
as the second East-West Niger Bridge and 
the proposed extensions to the Lagos-
Ibadan Expressway. To the point, there is 
a 5-year income tax holiday for road and 
rail infrastructure companies (Industrial 
Development (Income Tax) Relief Act (1971)). 
In addition to that, there is an income tax 
exemption (30% of the cost of providing 
infrastructure) for companies that invest 
in road and rail infrastructure that is made 
available for the use of the public. (Companies 
Income Tax (Exemption of Profits) Order 
(2012)). Furthermore, most States in Nigeria 
have issued bonds to pay for transport 
infrastructure development.

All of the foregoing are steps in the right 
direction, but they are not enough. Public 
sector investment is necessary but not 
sufficient. Private sector investment, both local 
and foreign, is also needed. It is unlikely that 
the volume of private sector investment that 
is needed to redress the deficit will be made 
as long as the regulatory regime for the land 
transport sector remains as poorly-developed 
as it currently is. Investors like clarity. There is 

an urgent need for the regulatory regimes to 
be strengthened.

The Nigerian regulatory regimes for road and 
rail transport need much work. The key issues 
arising are the need to make regulations for 
pricing and standards and the enforcement of 
those regulations. Prior to and pervading these 
three issues are the background issues of 
the Nigerian Constitution (the “Constitution”), 
policy and the ownership of the infrastructure. 
It is important to first highlight these issues 
before we consider the core regulatory ones.

The Current Regulatory 
Regime: Background
The Constitution permits both the Federal and 
State governments to spend money on road 
and rail infrastructure. Each of the Federal and 
State governments can grant concessions 
of infrastructure that it owns, and each of 
them can own road and rail infrastructure. 
However, only the Federal Government can 
(a) regulate road traffic on federal roads;2 and 
(b) grant or regulate the concessioning of 
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Federally-owned roads.3 Arguably, only the 
Federal Government can grant or regulate rail 
concessions.4 The law on these matters is not 
entirely free of doubt. There are co-ordination 
issues inherent in the reality that Nigeria 
has a Federal Government plus 36 State 
governments.

To change or clarify that law fully would need an 
amendment to the Constitution. That cannot 
be done either in a hurry or without controversy. 
The possible conflicts of jurisdiction that are 
present in the current law will have to be 
managed on an ad hoc basis with political 
compromises on specific issues made from 
time to time as is currently the case. Nowhere 
is the need for an ad hoc approach and political 
compromise more evident than on the matter 
of land transport policy.

The Federal Government has issued 
elaborate separate policy statements for rail 
and road (a 25-year Strategic Vision for the 
Nigerian Railway System and Road Sector 
Development and Maintenance Program 
respectively). These statements are not 
necessarily binding on the States as a matter 
of law. On roads, policy relating to physical 
development is made by the Minister for 
Works while operational regulatory policy is 
made by the Minister for Transport. Ideally, to 
manage the risk of disagreements between 

the Ministers, both aspects of policy should be 
in the same Ministry. Policy at State level varies 
from State to State, and it is not sufficiently 
well-documented and publicized to be worth 
commenting on in this paper.

Further, especially in metropolitan areas where 
there may be significant cross-elasticity of 
demand for road and rail transport services, it 
makes sense to give a single agency authority 
over both kinds of service. The Lagos area 
has developed such an authority (Lagos State 
Metropolitan Area Transport Authority), but it is 
for the moment the only metropolitan area to 
do so. Moreover, some grey areas remain as to 
the extent to which the powers of the agency 
encroach on those of the Federal Government.

Further, all land outside the Federal Capital 
Territory – more than 95% of the land mass 
of the country – is controlled by the States 
rather than by the Federal Government, with 
two exceptions. The exceptions arise where 
the Federal Government has acquired title 
by (a) voluntary purchase or (b) compulsory 
acquisition: (i) by itself under previous 
constitutions or (ii) with the assistance of 
States’ governments under the Constitution. 
Today, the Federal Government acting 
autonomously has limited power to acquire 
and develop land for transport infrastructure.

The Current Regulatory 
Regime: Content
The Nigerian Railway Corporation (“NRC”), 
established by the NRC Act owns the Federal 
Government railroad infrastructure.5 There is 
no Federal rail prices or standards regulator 
independent of the NRC. At least one State 
(Lagos) has a statute establishing a regulator 
of rail prices and standards with powers of 
enforcement.6 That State has worked closely 
with the Federal Government to vest outside 
the NRC, the ownership and regulation of 
much rail infrastructure within its metropolitan 
area. However, questions remain as to the 
constitutional efficacy of attempting to have 
a State-level rail regulator acting outside 
Federal legislation.

The Federal Government owns many roads 
located in the States, but the States too own 
many roads in their own right. For example, 
the first regulated toll road in the country is 
owned by a State (again, Lagos). That State 
has statutes establishing (a) a regulator of 
roads concessioning, prices and standards;7 
as well as (b) a public-private partnership 
entity to concession roads and rail. (Office of 
Public Private Partnerships.) Intrinsic to the 
latter is a clear commitment to encouraging 
and supporting private sector investment in 
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land transport infrastructure.

The Federal Government and other States need 
comparably far-reaching statutes. As matters 
currently stand, the regimes in place range from 
those of States that have hardly any statutes on 
these matters to the Federal regime, which has 
a patchwork of coverage. The basic particles of 
the current Federal regime are: 

(a)  an agency advising the Federal 
Government on, and apparently with a 
veto over, concessioning, but not quite 
a regulator (the Infrastructure Regulatory 
Commission); 

(b)  a Minister of Works with powers to build 
and “control” roads and charge tolls on 
Federal roads (Federal Highways Act 
(1971), sections 1 and 2); 

(c)  another agency to sign road concession 
agreements and maintain Federal roads 
(Federal Roads Maintenance Agency); and 

(d) the NRC (above).

The Way Forward
What Nigeria needs for road and rail 
infrastructure at both the States and Federal 
levels are clear statutes establishing: 

(a) an agency for public ownership with private 
concessioning of immovable assets; and 

(b) another agency to regulate prices, 
standards and enforcement. 

Without that, the quest for greatly increased 
private sector investment in land transport 
infrastructure is likely to remain elusive. It is to 
be regretted that the bills currently before the 
National Assembly on road and rail regulatory 
reform (Federal Roads Authority Bill (2013) and 
Railway Bill (2013)) do not directly address some 
of the key issues that need to be addressed. 
These bills need to be amended to do so. There 
are reports that on February 11, 2015, the 
Federal government forwarded to the National 
Assembly four new transport sector bills, 

(i) the National Transport Commission Bill (2015)

(ii) the National Roads Fund Bill (2015)

(iii) the Federal Roads Authority Bill (2015), and

(iv) the Nigerian Railway Authority Bill (2015).

These bills are not available for public review 
yet. The bills may well recognize and address 
the current deficits in the land transport sector 
regulations and further scrutiny will be required.

It is interesting that statutes on the agencies 
in the air transport and marine transport 
sectors already address these needs more 
satisfactorily than those on the land transport 
sector do. For example, the immovable 

assets “owner” agencies (the Nigerian Port 
Authority; the Federal Airports Authority 
of Nigeria) are established under statutes 
which are independent of the statutes which 
establish the “regulator” agencies (the Nigeria 
Civil Aviation Authority; the Nigeria Maritime 
Safety and Administration Agency). It is not 
surprising that there has been a significant 
surge in private sector investment in the air 
and water transport sectors in recent times.

Two main features lacking in the regulatory 
regimes for marine and air transport are 
clearly-articulated rules and policies on 
price-regulation and the independence of 
the regulator from the Minister. In at least 
these two respects, the regulatory regimes 
for marine and air transport are less well-
developed than those for electric power and 
telecommunications. It is to be hoped that 

all of Nigeria’s transport sectors’ regulatory 

regimes will come to have the two features.  

It is revealing that Nigeria’s telecommunications 

and electric power sectors have attracted more 

new private sector investment and that their 

regulatory regimes command more respect 

than those of Nigeria’s transport sectors.

1.  Nigeria’s Renewal: Delivering Inclusive Growth in Africa’s 

Largest Economy, McKinsey & Company (July 2014): 

http://www.mckinsey.com/insights/africa/nigerias_

renewal_delivering_inclusive_growth

2.  Federal Highways Act (1971), section 1 

3.  Infrastructure Concession Regulatory Commission 

(Establishment, Etc) Act (2005), section 1

4.  Nigerian Railway Corporation Act (1955) (the “NRC 

Act”), section 17

5.  Nigerian Railway Corporation Act (1955), section 35.

6. Lagos Metropolitan Area Transport Authority Law (2007)

7. Public Private Partnerships Law of Lagos State (2011)

ILFA offers African lawyers a remarkable opportunity for growth and development, not 
only of one’s skills as a legal practitioner but also of one’s self as an individual. Nothing 
prepared me for the sheer magnitude of opportunities offered by ILFA, (i) lectures 
on various topical subjects given by renowned law firms and commercial chambers 
in London, (ii) myriad networking opportunities with clients and colleagues, (iii) work 
experience in a different clime and jurisdiction, and not least (iv) a better understanding  
of Africa and bonds with my African colleagues.

I had a fantastic time in London. Initially, I was nonchalant about my stay in London, my 
focus was the ILFA training and work experience. I soon found out that working in the 
City and living in London was different from yearly holiday visits to Surrey! The reliance on 
Google maps in the early days and rush-hour commutes which were not very pleasant at 
the time, I now remember fondly. I enjoyed having numerous options for lunch and lots to 
do after work and at the weekends. London certainly lived up to its reputation as one of 
the top destinations to visit. 

My time at King & Wood Mallesons (“KWM”) went by quickly. I was eager to begin my 
work experience and KWM did not disappoint. Members of staff at KWM were friendly 
and helped me settle in quickly. I had a mentor during my stay at KWM and quickly 
got a strong support group to whom I took all my queries. I got to work on interesting 
finance and corporate transactions, one of which was new to me as it is still an emerging 
commercial prospect in Nigeria. It was great to be at KWM at a time when KWM was in 
the throes of its business combination and I got to understand and appreciate some of 
the efforts made to achieve a seamless integration of global entities. 

I enjoyed my time at KWM not only for all of the foregoing, but also for emphasizing to me, 
the necessity of the values of initiative, focus and persistence. I came away from KWM 
and indeed ILFA, determined to ensure that all the knowledge I acquired not only impacts 
my career and my firm but also younger lawyers in Nigeria. Opportunities are what you 
make of them!

Perspectives on ILFA
by Ukamaka Okoli, (G. Elias & Co., Nigeria)
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Privatising Nigeria's transmission network

The Chairman of Transnational Corporation of 
Nigeria Plc, Tony Elumelu, whose subsidiary 
(Transcorp Ughelli Power Limited) successfully 
acquired a state owned generation company 
in 2013, called for the Nigerian government 
to privatise Nigeria’s transmission network. 
Last year, the Nigerian Ministry of Power (the 
“Ministry”) announced plans to sell Nigeria's 
transmission network to private sector 
investors in order to facilitate the development, 
upgrade and management of the transmission 
network in Nigeria. 

Although details of the proposed privatisation 
are yet to be finalised, the Ministry has stated 
that there has been significant interest from 
international investors. This article sets out 
how the transmission system may evolve 
post-privatisation and considers some of the 
relevant issues for investors.

The story so far
It has been over a year since the Nigerian 
government, in a programme administered 
by the Bureau of Public Enterprise (“BPE”), 
completed the privatisation of certain 
generation ("Genco") and distribution ("Disco") 
assets in the country. A second privatisation 
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process is near completion with the BPE and 
Niger Delta Power Holding Company selling 
ten newly developed power plants under the 
Nigeria Integrated Power Project (the “NIPP 
Transactions”). 

There has also been development in the 
independent power project sector, including the 
recent signing of the Azura-Edo Independent 
Power Project. Many stakeholders are hoping 
that this activity collectively signals a new phase 
for the Nigerian power sector and will lead to 
a sustained acceleration in the growth of the 
electricity generation and supply sectors  
across Nigeria.

Despite recent progress, Nigeria still suffers 
from a substantial and on some measures, 
growing deficit in supply that is hampering 
its economic development. Nigeria’s power 
output fluctuated between 1,800 megawatts 
and 3,000 megawatts over the past year, 
well below a peak of 4,000 megawatts in 
2012 and a generation capacity of 7,000 
megawatts (according to the Ministry). This 
deficit has now become a key political issue 
and a priority for the Nigerian government  
to resolve.

Privatising the Gencos and Discos along with 
the NIPP Transactions address only one part 
of the problem. Resolving the issues faced by 
the country’s transmission network is another 
major challenge. If Nigeria’s power plants were 
to operate at full capacity, its transmission lines 
could only presently carry 5,500 megawatts, 
less than a third of what the country requires 
to meet its electricity needs.

The existing transmission network needs to be 
upgraded, expanded and properly maintained 
in order to evacuate all generated power 
and reduce transmission losses. Projects for 
improving the transmission network will require 
substantial investment for many years. 

The current system
The only provider of transmission services 
in Nigeria is the Transmission Company of 
Nigeria (“TCN”). TCN’s operations span the 
entire country and are broken down into eight 
transmission regions, each of which contain 
various work centres that are responsible 
for the asset management in those regions. 
TCN is managed by three departments, the 
Transmission Service Provider ("TSP"), the 
Systems Operator (“SO”) and the Market 
Operator (“MO”). The TSP develops the 
transmission grid in new areas and maintains 
the infrastructure of the grid. 

The SO operates the system including 
interaction with the Gencos and Discos. The 
SO also decides which power station comes 

on, when it comes on and by how many 
megawatts, along with which transmission line 
or transmission station should be supplied a 
quantity of megawatts. 

The MO approves entry to and the registering 
of market participants, makes market 
settlements and administers compliance  
with and enforcement of provisions of the 
Market Rules. 

In 2013, TCN commenced a process 
to devolve the management of Nigeria's 
transmission network to an experienced 
management company, Manitoba Hydro 
International (“MHI”), in a US$23.7 million 
contract award. MHI had a three-year 
mandate to reorganise the company, move 
it toward profitability and prepare it for 
privatisation. Market commentators have 
been critical of the outcomes to date under 
the MHI contract arguing that the state of 
Nigeria's transmission network has not been 
substantially improved. 

Transmission network 

Nigeria’s transmission capacity (as 
mentioned above at 5,500 megawatts) 
supplies geographical coverage to roughly 
40% of the country. This represents low 
per capita generation per person which 
is not improving as the population and its 
energy needs are growing faster than the 
energy supply. By contrast, Brazil is able to 
generate 100,000 megawatts of grid-based 
electric power for a population of 201 million 
people and South Africa generates 40,000 
megawatts for 50 million people. As such, 
the pressure to improve supply in Nigeria  
is growing.

The Ministry has ongoing transmission lines 
construction programs which will increase 
the transmission line length and capacity, 
although details in relation to these are not 
publically available.

Challenges

TCN has a difficult task ahead as it must 
not only deal with issues in relation to 
upgrading, operating and maintaining the 
network going forward, but also obsolete 
substation equipment, overloaded 
transmission lines and substations, and 
the inadequate coverage of infrastructure. 
Moreover, TCN must deal with the 
government's difficulties in raising sufficient 
third party financing which will also be 
hampered by recent weaker oil prices 
affecting the Nigerian government's 
revenues.

How the system  
may work?
Nigeria is not the only government currently 
seeking to privatise its transmission network. 
However, each energy sector privatisation has 
its own distinctive characteristics arising from 
its geographic and operating conditions, and 
also the unique economic, political and legal 
systems in place. For example, the New South 
Wales state government in Australia is currently 
in the process of privatising certain transmission 
and distribution assets. In contrast to the 
situation in Nigeria, the government of New 
South Wales is divesting functioning assets but 
the Ministry is selling assets requiring significant 
investment for development.

Adopting the right model

An early consideration is to establish exactly 
what is for sale and how the transmission 
system will look after the privatisation 
process has concluded. Adopting the right 
model for privatisation is important to avoid 
complications, for instance, in relation to 
market competitiveness and conflicts of 
interests. Below are some existing market 
models operating in other countries.

England and Wales: the independent 
transmission system operator model 
has been adopted in the United 
Kingdom under the umbrella of 
the National Grid. National Grid 
owns, operates and maintains the 
transmission network separate 
from the rest of the system which 
is maintained in private ownership 
in a competitive energy market 
environment.

Scotland: Scotland was separate 
from England and Wales and then 
later integrated for operation in the 
UK market. However, the difference 
between the Scottish system and 
that of England and Wales is that the 
ownership of the transmission network 
is split between Scottish Hydro Electric 
Transmission plc and Scottish Power 
Limited. These entities are responsible 
for investing in the electricity 
transmission network in the north and 
south of Scotland respectively. 

Chile: this is a hybrid model where 
the Chilean state company sold its 
ownership in several transmission 
assets to private investors, while 
retaining ownership of the system 
operator function.
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The asset ownership and asset management 
split has been used in several countries 
successfully to both encourage investment and 
improve efficiencies bringing underdeveloped 
and underperforming assets up to international 
standards. Current assumptions are that 
Nigeria may adopt the hybrid model along the 
lines of that implemented in Chile. This may 
work if the SO and MO are separated from the 
TSP and ownership of the SO/MO rests with 
the Ministry. 

The TSP and its associated transmission 
assets may be sold to private investors. This 
would mean that the TSP would have no 
systems operations functions, but private 
investors will own and be responsible solely 
for managing, expanding and maintaining the 
transmission network. 

This asset ownership and asset management 
split model (hybrid model) may work in Nigeria 
for the following reasons: 

 � It has become clear that the Ministry 
has historically not been able to execute 
TCN’s activities effectively for (among 
other reasons) what is widely regarded 
as insufficient technical resources 
within TCN. The hybrid model should 
theoretically allow investors with 
technical expertise to develop and 
maintain Nigeria’s transmission network 
in exchange for a stable rate of return 
factored into the service fee;

 � It is important at this stage to ensure 
that there are no competition issues or 
potential conflicts in the system. Conflicts 
could occur if the beneficial owner of 
a generation company is responsible 
for the SO and/or MO, which may 
give rise to market dominance. The 
proposed model limits the ownership and 
responsibilities of any successful sponsor 
to the duties of the TSP; and

 � This model has the capacity to attract a 
variety of investors with the capabilities to 
raise third party financing to develop and 
maintain the transmission network, which 
the Nigerian government to date has not 
been able to successfully procure. 

By way of example, under the hybrid model 
in Chile, a leading international private equity 
firm, Brookfield Capital Partners and its 
partners, participated in the privatisation 
process and successfully acquired 100% of 
Transelec (a former state owned transmission 
company) from the government of Chile for 
$2.5 billion. In order to facilitate a large-scale 
transmission development project, Brookfield 
executed three financings from third party 
lenders, including the largest corporate bond 
issuance in Chilean history. 

Who will be interested?
The Ministry has not yet identified how it will 
sell its transmission network and what sale 
structure they would use. It is also unclear if 
the Ministry will retain some ownership and/ 
or remain as a minority or majority investor in 
any project company (similar to the approach 
taken when the BPE sold the Gencos and 
Discos to now sit as a minority shareholder). 
This makes it difficult at present for investors 
to determinate what, if any, control they may 
gain over the transmission network and 
limits investors' ability to assess the assets/
investment opportunity.

Sponsors

It is likely that interested investors will include 
local investors with a greater understanding 
and comfort with/tolerance of the local 
market in Nigeria and international investors 
with technical expertise. These international 
investors will include multinational groups 
with portfolios consisting of transmission 
assets globally or with the capabilities to 
manufacture and produce transmission 
equipment. 

The benefit of having international investors 
getting involved in these assets in Nigeria include 
their technical expertise, proven technology and 
the ability to offer and attract funding brought in 
to develop the assets. In addition, international 
investors also offer experience in running, 
maintaining and improving the reliability and 
efficiency of these assets. 

Lenders 

Nigerian commercial lenders led the vast 
majority (if not all) of the Genco and Disco 
acquisition financings. From a project finance 
perspective, we are likely to see Nigerian 
commercial lenders financing the privatisation 
and expansion of the Nigerian transmission 
network as well. 

The leading project finance banks include 
First Bank of Nigeria's investment banking 
business (FBN Capital Limited), Guaranty 
Trust Bank Plc and United Bank of Africa Plc. 
These Nigerian Banks increased their volume 
of dollar lending to the Nigerian energy and 
infrastructure sector year on year in 2013 and 
again in 2014. A snapshot of select power 
sector financings produced by FBN Capital 
Limited can be seen in the table above.

Nigerian commercial lenders may have 
their lending activities curbed by the need 
to absorb the economic shocks from the 
slump in oil prices due to their exposure to 
numerous loan agreements with indigenous 
oil companies in Nigeria.

From an international perspective, the World 
Bank and a number of development financial 
institutions (“DFIs”) have also shown interest 
in participating in financing projects in Nigeria, 
with some leading DFIs already participating in 
existing infrastructure projects. 

In addition, the World Bank, International 
Finance Corporation (“IFC”) and Multilateral 
Investment Guarantee Agency (“MIGA”) have 
closed a number of initiatives with the Nigerian 
government, all of which are aimed at providing 
"credit enhancing" products for the power 
sector in Nigeria. These products provide 
billions of dollars of support funding and include 
"payment guarantees" amongst others. 

Investors from jurisdictions with “Nigeria-
friendly” Export Credit Agencies (“ECAs”) 
such as the United Kingdom Export Finance, 
Export-Import Bank of the United States, China 
Exim (and China Africa Development Fund) 
and Euler Hermes of Germany are likely to be 
important sources of long-term financing for the 
transmission infrastructure deals in Nigeria. 

The ECA’s home country benefits from increased 
export flows (enabling the exporters to sell their 
equipment), commercial lenders can reduce 
or significantly eliminate the risks of financing 
these projects and sponsors are able to secure 
longer-term financing at lower interest rates. 

Project Company Closed Debt ($ million) Tenor

Eurafic Energy/CMEC 2013 90 5

KEPCO Energy 
Resources Limited

2013 278 7

Amperion Power 2013 45 7

Kainji Hydro Electric Plc 2013 102 Not publicly available

Transcorp Ughelli Power 
Limited

2013 106 Not publicly available

Shiroro Hydro Electric 
Plc

2013 112 Not publicly available
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The involvement of these highly regarded and 
experienced project finance players will bring 
a degree of confidence amongst international 
investors as to the strength of the structuring, 
due diligence and financing for these projects. 

International commercial lenders such as 
Standard Chartered Bank, Standard Bank, 
Barclays Africa and Nedbank of South 
Africa are currently participating in financing 
opportunities in the energy sector in Nigeria. 
There is still a funding gap that can be 
plugged by alternative debt providers such as 
infrastructure debt funds providing financial 
instruments including mezzanine financing. 
These funds target assets that offer stable 
revenue streams, a steady rate of return on 
investment and relatively low construction or 
execution risk. 

These factors (along with what will be hopefully 
a well-structured, transparent and stable 
government privatisation program) will hopefully 
encourage traditional bank project financing 
as well as new investors from the debt funds 
space (and other non-bank lenders) to enter 
into the Nigerian market, where currently it 
may be argued that the Sub-Sahara Africa 
infrastructure market has not matured fully. 

Fund managers who have raised funds 
for the African infrastructure debt space 
(amongst others) include The Emerging Africa 
Infrastructure Fund and Gemcorp Capital LLP. 

Project risks to consider 
At a high level, the success of energy and 
transmission infrastructure privatisation 
projects will be determined by a combination 
of the ongoing stability and transparency in the 
relevant market’s regulation, the robustness 
of the contractual arrangements in place and 
the associated revenues generated. At a 
more granular level, the risks detailed in the 
table above require specific consideration for 
projects of this nature in Nigeria.

Conclusion
Discussions are still being held as to whether 
and when the government will approve the 
privatisation of Nigeria's transmission network, 
how the process will be conducted and what 
sale structure will be used. 

Given the essential requirement to encourage 
investment and improve efficiencies the Ministry 
might well do more than consider the possibility 
of multiple approaches to the existing asset 
upgrades as opposed to new investment 
and development of the transmission system. 
Many structures could work. For instance, a 
good option for both Nigeria and for possible 
participants, may well be to either move the 
existing management contract to a concession 
based/performance based contract for the 
existing system or in that regard, split the 
existing transmission system into eight separate 
entities and encourage competitive and 
improved efficiencies. 

The problem with this option is that 
transmission on a national level requires 
central control of power loads to be  
absolute and it is complicated and risky  
to split that control. 

It may be possible to introduce independent 
transmission operators with ownership 
and operating controls but the same point 

regarding operating efficiencies and overall 
system management would need to be 
considered. 

Whatever the chosen option (and several may 
work), this is a good time for companies to 
be considering increasing holdings in Nigerian 
power and transmission assets provided the 
risks and opportunities are balanced. 

1.  The Future of TCN: “Ensuring Professional Management 
of and Investment in the Transmission Network” by 
Engr. A.S.A. Bada

2.  “Trends and outlook for Nigerian project financings”,  
by Patrick O.D. Mqbenwelu of FBN Capital Limited 

3.  IFC and Dutch DFI Nederlandse Financierings-
Maatschappij voor Ontwikkelingslanden (FMO) are 
co-Lead Arrangers on the Azuor-Edo Independent 
Power Project and are mobilising $212.5 million in long-
term financing from a pool of eight development finance 
institutions

Political risk: Nigeria's political environment 
is facing a particularly challenging period 
which is unlikely to be resolved until the 
outcome of the country's general election 
is known. Instability in parts of the country, 
most notably the continued insurgency of 
Boko Haram in the north and continued 
piracy across the Niger Delta in the south, 
is also causing substantial business 
interruption. Although these factors 
negatively impact the proposition of Nigeria 
as an investment destination, products 
offered by the World Bank (such as political 
risk insurance) go some way to protect and 
reassure investors. 

Currency risk: The project will derive its 
profits from the margins on service fees 
paid by the Gencos and Discos. These 
fees will likely be denominated in naira 
(Nigerian currency). Due to the variety of 
participants investing in these projects, it is 
likely that most international sponsors and 
lenders will use dollar or euro currency third 
party funding. A weaker naira could make 
it more difficult for private investors to fund 
these projects. Market expectations are 
for the outlook of the exchange rate for the 

naira to remain uncertain and unstable for 
some time. The costs of currency hedging 
products will therefore need to be built in to 
overall project costs. 

Supply risk: The supply of electricity to 
the grid and the demand for electricity 
distribution is a risk that may be considered. 
These projects are relying on an increase 
in power generation from generation 
companies in Nigeria. The level of power 
being generated for supply to the grid in 
Nigeria is still subject to the resolution of the 
associated issues affecting their generation 
capabilities such as reliable gas supply. 

Distribution risk: In relation to 
distribution, the Discos continue to 
struggle with the lapses in the billing 
and metering systems and vandalism of 
electricity equipment amongst others. 
However, despite these issues, progress 
is slowly being made to address these 
challenges. For example, recent changes 
to the market include the new domestic 
gas price regime to make gas supply 
projects more economically viable and the 
introduction of new technology to improve 
metering and billing systems.
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Letter from
Indaba 2015

Indaba 2015, held in Cape Town, South 

Africa in February, was not on everyone’s 

list this year. Many have resorted to “every 

second year” and resources pricing, tight 

budgets, Ebola issues, flight safety and 

political issues in South Africa meant 

many people chose to take this year off. 

Delegates were officially down to roughly 

6,000 (some noted it was as low as 3,500) 

as against 8,000 last year, with a noticeable 

decrease in delegates scrumming around 

the Westin hotel reception area and  

even the odd “vacancy” sign on V&A 

Waterfront hotels.

The Mood
However, there was much business to be done 

for those who took the trip that included a group 

from King & Wood Mallesons offices around 

the globe. A later Chinese New Year meant that 

greater interest was shown by Chinese investors, 

particularly those looking at infrastructure 

investment in Africa. Junior resource companies 

were using their resources judiciously while 

cultivating their long term supporters and eyeing 

value accretive acquisitions (particularly if they 

could raise money off the back of them). Mining 

services providers are looking for the next 

growth space, and Africa could be it.

Service providers dominated the inside of 
the conference centre, with only 13 mining 
companies actually taking up a stand. 
The smart money was in Camps Bay, with 
strategic use of meeting rooms around the 
conference centre to propel things along.

The Dinner
King & Wood Mallesons hosted a dinner on 
the Monday evening for clients and friends. 
Our Global Managing Partner Stuart Fuller 
and master of ceremonies David Eliakim 
welcomed our international set of clients from 
London, Paris, Shanghai, Beijing, Hong Kong, 
Perth, Sydney, Melbourne and beyond.

Shaun McRobert writes on his observations from the
most relevant global mining sector conference
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Presentation by Tony Blair
While there were a string of key presentations, 
however it was standing room only for the 
appearance of Mr Tony Blair, the former Prime 
Minister of the United Kingdom, and we kept a 
few notes which we thought might interest you. 

Mr Blair began by noting the changing 
landscape in Africa, with investment expected 
to continue to rise. Countries such as China 
and India, who were previously not investing in 
Africa, are now major players. The relationship 
between developed countries and Africa is also 
changing and becoming more of a partnership, 
rather than a donor/donee relationship. 
Companies should build relationships between 
themselves and the countries and communities 
that they are investing in. 

In light of this, Mr Blair noted that there were 
five important principles relating to investment 
in Africa:

 � It is important for investors in Africa to 
invest in infrastructure that benefits not 
just the investor, but also the people of the 
country. In particular, Mr Blair stated that 
power and electricity infrastructure was 
the “single most important element in a 
country’s development. If they can’t get 
access to electricity it’s so much harder 
not only for business to develop, but for 
that country to get educated and for the 
country to be connected to the world”. 

 � Governments should ensure that local 
businesses can also take advantage of 
investment flowing into the country. This 
could be done through improvements in 
education and training. 

 � It is vital that governments are 
transparent and that corruption is 
stamped out. Corruption and a lack 
of transparency make it difficult for 
investment to go ahead. 

 � Governments must also aim for 
predictability in taxation. Investors are 
unlikely to want to invest in a country if 
their tax liability is unpredictable. 

 � The quality of government is a predictor 
of success. Governments must be 
effective and able to get things done. 
Blair drew on his own experience in 
government, likening it to being the CEO 
of a company.

In discussing these principles, Mr Blair clearly 
drew on the work of his Africa Governance 
Initiative (AGI), a charity based on the idea 
that change must come from within Africa, 
rather than from foreign aid. The AGI aims to 
promote development within Africa by working 
with leaders of African nations to help improve 

governance in Africa and spur private sector 
growth. Fundamental for such growth to 
occur is investment, both African and foreign.

Mr Blair also said that governments and 
investors should try to forge deeper 
relationships and build trust between them to 
ensure the success of projects. Governments 
should also encourage cooperation between 
investors. It is important for governments to 
seek out a diverse range of investors to avoid 
having their own economy tied to the fortunes 
of another country’s economy. 

Mr Blair went on to note the progress that 
Africa has made in the past two decades, 
despite challenges such as Ebola and 
extremism. The suggested that governments 
learn from the slow response to the Ebola 
outbreak, for example by improving health 
systems. The Ebola crisis can be seen as 
an example of the importance of countries 
working together. The next great challenge 
facing Africa is the rise of radical Islamism, and 
Mr Blair stressed the importance of education 
to face this challenge and for Africa’s future 
more generally. He also suggested the use of 
technology and public-private partnerships to 
drive improvements in education.

PE out in force
It was pleasing to see the breadth and depth 
of private equity houses at Indaba this year. 
With many mining and mining services 
companies feeling the heat, PE houses 
ranging from small private PRC outfits, 
speciality small to mid-cap funds and larger 
SWF types were all running the ruler over 
various commodities, with particular emphasis 
on rare earths and copper. With the view over 
the water at Camps Bay, expect a lot more 
investments from this group over the next 6 – 
12 months.

African infrastructure play
Stranded mines are not mines at all. Much 
of the talk around the conference was 
about power, rail and port development to 
complement existing developments. The 
French and the PRC are way out in front, but 
the US and the Canadians may be making a 
late charge where risks can be appropriately 
managed. The drive for greater yield seems to 
be driving a greater appetite for risk.

There were many lessons to be learned from 
Indaba this year and now the challenge is to 
put them into action.

London office 
hosts The Japan 
Society’s seminar 
on Investing in 
Africa
On 3 November 2014 the London 
office of King & Wood Mallesons hosted 
the well-attended “Investing in Africa” 
seminar focussing on the challenges and 
opportunities faced by Japan and the UK 
when investing on the continent.

By way of background, in his tour of 
Eastern Africa earlier in 2014, Japanese 
Prime Minister Shinzõ Abe pledged over 
£8.7 billion in aid and trade deals. A large 
portion of this amount is to be channelled 
towards infrastructure development, 
which will give strength to the East 
African export market. 

The seminar considered the UK’s 
historical presence in Africa but noted 
that there is less of a concerted push 
from the British government (when 
compared to other developed and 
developing economies) into sub-Saharan 
infrastructure development. Further, 
given the well-established presence 
by other countries that are investing 
vast amounts across the continent the 
seminar considered the implications for 
primarily Japanese companies looking to 
invest, highlighting some recent positive 
developments and drawing attendees 
to a number of “unsung” contributions 
made by Japan over the years. 

The keynote speaker for the panel was 
Dr Elisabete Azevedo-Harman, Research 
Fellow for the Africa Programme at 
Chatham House. She was joined by 
Haruki Hayashi (Regional CEO for Europe 
& Africa, Mitsubishi Corporation), Jun 
Arima (Director-General, Japan External 
Trade Organisation) and David Parkes 
(Corporate Partner, King & Wood 
Mallesons). The event was chaired by  
Sir David Warren.
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Cameroon’s
Private
Investment
Code in Action

The Cameroonian government is reportedly 
set to confirm the first investment agreements 
under the country’s new Private Investment 
Code (the “Code”), which was brought into 
law in 2013 and offers a range of incentives to 
promote investment in Cameroon. 

The legislation was aimed to reduce the 
negative image that investors had of the 
country, which, due to perceived bureaucracy 
(red tape) and the inconsistent application of 
previous laws by the authorities, has resulted 
in Cameroon ranking 31st from last when it 
comes to ease of doing business in the latest 
World Bank Group global report.

The new legislation differs from most African 
governments’ private investment codes, in 
that there is no discrimination between local 
and foreign investors and there is no minimum 
investment requirement. The Code does, 

however, favour plans to employ local staff 
and use indigenous resources. Investors 
meeting the requirements of the Code will 
be awarded with exemptions from VAT and 
certain service and asset duties for five years, 
while corporate taxes and duties on loans are 
set at a reduced amount for the first 10 years. 
Additionally international investors will have 
the right to open local and foreign currency 
accounts, to freely “cash-in” and keep abroad 
funds or income (subject to applicable tax 
regimes), and the ability to directly pay non-
resident suppliers of goods and services 
abroad. 

While the Code is highly attractive in theory, 
there are several practical issues with the new 
legislation. Application for the various benefits 
is still arguably an arduous and bureaucratic 
process, with three different entities, being 
the Minister of Finance, the Minister of Private 

Investment and the “one-stop shop” body, 
being needed to approve any investment. 

Additionally, Cameroon is a member state of 
the Economic and Monetary Community of 
Central Africa (EMCCA), and the legislation 
of the EMCCA is supranational. Therefore, in 
case of a conflict between the EMCCA and the 
Code, the laws of the EMCCA would prevail, 
which could significantly restrict the impact of 
the innovative rights granted by the legislation.

As reported, among the first Cameroonian 
companies to benefit from the Code are 
the Cameroonian Soap Company, African 
Pool Construction, Brasaf brewery and First 
Industry Cosmetics. The total value of the four 
deals is USD 81 million and it is estimated that 
these agreements will create 1,600 new jobs. 
No doubt further investors are on the lookout 
for new deals in the country.  
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Target Africa
Practical preparations for an IPO in London
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Joining one of London’s public markets is 
a natural step in the development of many 
successful privately-owned companies 
in Africa. An IPO maximises liquidity for 
shareholders and provides the company with 
greater access to investment capital in order 
to continue on its growth trajectory and to take 
advantage of opportunities on the continent. 
It can also provide a suitable and realisable 
exit to early investors in the company, such as 
the private equity investors, family offices and 
development finance institutions. 

A public quotation on a London market 
will also enhance a company’s profile, and 
potentially boost its credibility amongst 
investors and business partners. London 
is one of the world’s most outward 
looking financial centres, with the London 
Stock Exchange home to more than 700 
international companies from over 70 different 
countries, including many African nations. 

Many of the world’s leading financial 
institutions have their base in London. It is 
home to sophisticated professional investors 
who can provide companies from around the 
world with cost-effective access to a deep 
pool of investment capital.

Historically, there has been a strong affinity 
by the London-based investment community 
for capital raising for African companies 
and projects, particularly in the natural 
resources, financial services, infrastructure and 
telecommunications sectors. 

Many of the leading South African and 
Nigerian banks, insurance companies and 
corporate groups are listed or dual-listed in 
London (there is a “fast-track” procedure for 
listing Johannesburg Stock Exchange listed 
companies)) as well as many African targeted 

investment groups. Atlas-Mara Co-Nvest 
raised c.US$325 million on listing (and has 
since raised a further US$300 million through 
a placement as well as new debt) for financial 
services in Africa, a recent success story. New 
targets for London listings are being actively 
pursued.

Of course, in considering the potential 
attractions of a listing, one should not lose 
sight of the challenges involved in getting 
to market. In this article we set out some 
practical considerations for companies 
in Africa who are preparing for – or 
contemplating – an IPO in London.

Corporate governance 
Adopting the corporate governance standards 
expected of listed companies can involve 
a difficult shift in culture for many private 
companies in Africa and their management. 
In particular, the emphasis on openness and 
engagement with the market, and ensuring that 
management power is not over centralised, 
can seem perverse for companies that value 
confidentiality and decisive management. 
However, in the wake of the perceived failures 
of corporate governance in certain emerging 
markets companies, in particular in Africa (the 
Nigerian oil explorer Afren plc, being a well-
known example) good corporate governance 
standards will be essential to ensure a 
successful IPO. Enhanced scrutiny by investors 
of these areas is to be expected for the 
foreseeable future.

A number of practical steps are likely to be 
required to ensure corporate governance 
compliance. If not already in place, board 
committees will need to be constituted – audit, 
remuneration and nominations – and given 

appropriate powers. The constitution of the 
company may need to be changed to ensure 
consistency with corporate governance 
standards and in any event is likely to need 
updating to ensure suitability for a listed 
company.

Anti-bribery compliance is a key aspect of 
good corporate governance and is an area 
where management have a personal interest 
in ensuring best practice is followed, given 
the increasing zeal with which many law 
enforcement bodies are pursuing wrongdoers.

Management
The first question to ask is whether existing 
management is appropriate for a LSE-listed 
company, including consideration of their skill 
sets, profile and the balance of power on the 
board. The market will want to see sufficient 
non-executives on the board and the roles 
of chairman and chief executive split (if they 
are not already). The process of ensuring the 
suitability of the management team is likely to 
involve due diligence on the background of 
each director. It should be borne in mind that 
any required changes to management may 
delay listing, to allow for a period of stability.

Management and other key personnel should 
be issued with appropriate employment 
contracts to ensure that the terms of their 
legal relationship with the company is clear 
and can, where necessary, be properly 
described in the prospectus. Management 
incentivisation arrangements are very 
common for LSE-listed companies but 
need to be carefully crafted to balance the 
rewards for management with demanding 
performance targets that satisfy investors.
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Existing shareholders
The company’s existing shareholders will need 
to decide what they want to achieve from a 
London listing. Some may wish to sell some 
or all of their stake – however, sales may be 
constrained by commercial or regulatory 
considerations and a “lock-in” agreement 
required. Such an agreement imposes 
limitations on the timing of share sales and 
how many may be sold and are typically 
required to ensure stability in the market for 
the company’s shares.

Shareholders who remain committed to the 
company (in whole or part) will wish to assess 
how any proposed share issues and share sales 
will affect voting control over the company.

Pre-IPO reorganisation
A great deal of thought and planning can 
be involved in reorganising a company in 
preparation for a listing. The reorganisation 
may go as far as entirely re-domiciling the 
company to a jurisdiction more appropriate for 
the chosen market or which is more attractive 
to investors. It may also be necessary to “spin 
off” assets which will not form part of the 
listed group, thus adding an additional M&A 
dimension to the listing process.

Other reorganisation steps can be more 
administrative in nature, such as the formalisation 
of existing arrangements with third parties 
or related parties, re-registration as a public 
company and the putting in place of a capital 
structure appropriate for a listed company.

For complex groups of companies, “tidying 
up” the group structure should be considered 
for the purposes of efficiency and ensuring 
that no dividend blocks exist.

Due diligence
A comprehensive legal, financial and 
business due diligence exercise needs to be 
undertaken in preparation for a London listing. 
This is not an exercise that the company can 
simply hand over to its advisers to undertake 
and then review the results some months 
later on completion – collating the information 
and documentation required for the exercise 
can represent a major undertaking for the 
company’s employees and will likely be 
followed by numerous follow up questions. 
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Not all managers will be used to the degree of 
scrutiny involved in the diligence process.

The principal purpose of the due diligence 
exercise is to identify any issues of concern 
or risk that could jeopardise the listing or 
affect the marketing of the offer – for example, 
litigation, relating party arrangements, reliance 
on third parties. The exercise will also be 
useful in identifying issues for disclosure in the 
prospectus, including risk factors.

Financing
One of the key advantages of obtaining 
a listing is the opportunity it presents – at 
the time of IPO and subsequently – to 
raise money in exchange for shares in 
the company. However, for most listed 
companies, there remains a role for debt 
funding. The preparations for a listing should 
include reviewing the company’s bank and 
other financing arrangements to determine 
whether they remain suitable in the new listed 
era. Moreover, many facilities provide for 
repayment when the borrower undergoes a 
major change, such as a listing. 

An IPO is thus frequently accompanied by a 
refinancing of the company’s borrowing.

Historical trading and 
accounts
The company’s trading record and 
prospects will be a key factor in determining 
the company’s saleability to the market, 
affecting the share price and, potentially, 
whether an IPO is feasible at all. Assuming 
the company’s financial performance 
supports a listing, getting that financial 
information into a form suitable for 
presentation in the prospectus can be a 
major undertaking. 

This process is particularly significant 
where the company’s accounts have been 
prepared in accordance with financial 
reporting standards that differ from those 
required by the exchange – in this case, 
the accounts will need to be restated in line 
with the required standards. It may also be 
necessary to prepare pro-forma accounts 
where the company has undergone major 
change – for example, where significant 
acquisitions or disposals mean that the 
historical accounts effectively relate to a 
different business to that currently  
carried on.

Finally, if the audit for the company’s last 
financial year has not yet been completed, 
this should be finalised as a priority.

Government approvals
The company should consider, alongside its 
advisers, whether any government approvals 
are required to secure a listing. If the business 
of the company is dependent on continued 
government authorisations or permits, then 
these should be reviewed in detail to ensure that 
everything required is in place and will remain in 
force – change of control provisions should be 
carefully checked. Clearly, investors will factor 
in exposure to political risks when considering 
whether to invest and at what price.

Securities to be offered
The optimal capital structure for the company 
is a matter for detailed consideration with 
the banks advising on the listing. A number 
of factors will influence the choices made, 
including the market’s appetite for potential 
alternatives to ordinary shares (such as 
preference shares), investors’ views regarding 
the desirability of holding shares directly in an 
emerging market company (global depository 
receipts will often be preferred, as these may 
be better understood and perceived as less 
risky than shares) and legal and regulatory 
requirements (which foreign shares may not 
be able to satisfy). 

Preparation of preliminary 
documents
The key documents required at the planning 
stage of an IPO will include the following:

 � Timetable for the listing. The listing process 
will stretch over a number of months.

 � List of documents required for the listing. 
Preparation of a list should pull into focus 
the extent of the task ahead.

 � Memorandum on directors’ 
responsibilities. The directors of the 
company should follow the guidance 
contained in the memorandum to 
avoid breaches of law or regulation in 
connection with the listing process.

 � Publicity guidelines. There are strict 
controls on what can be said, and when, 
in connection with a listing and these 
guidelines will assist with compliance.

 � Directors’ IPO questionnaire. This will 
assist in determining whether existing 
management is appropriate for a listed 
company and in checking the suitability 
of any new candidates.

 � Skeleton for the prospectus. The 
prospectus is, of course, the central 
document in a listing and the preparation 

of a skeleton, for various parties to input 
more detailed information, is the first step 
in its preparation.

 � Verification policy. The contents of 
the prospectus will require extensive 
checking (or verification) for accuracy. 
There are various approaches to 
verification and the policy will set out the 
agreed method.

 � Warranty scope. Selling shareholders (if 
any) and directors may be required to 
give warranties to the underwriting bank/ 
placing agent in connection with the 
listing. The scope will set out an agreed 
position on the range of warranties and 
any applicable limitations on claims. 

The amount of work and degree of scrutiny 
involved in an IPO is considerable. Selecting the 
right advisers to guide the company through 
the process will lessen the burden and add to 
the certainty of achieving the ultimate aim – a 
public quotation on a London market.

Our Equity Capital Markets team successfully 
combines a deep understanding of the 
relevant rules and regulations with in-depth 
market knowledge acquired over many years 
of working at the cutting edge of the markets 
in London, Europe and the Middle East and 
now, following our combination with King & 
Wood Mallesons, brings together experience 
of the key markets in China, Hong Kong, 
Australia and the rest of Asia.  

Members of our team are actively involved in 
shaping the constantly changing regulatory 
environment, which enables us to anticipate 
issues before they become problems.  Much 
of our capital markets work involves multiple 
jurisdictions, requiring us to co-ordinate advice 
from both overseas and domestic specialists 
in order to deliver a bespoke solution that 
works on all levels. 

Underlying all this is our approach to advice: 
understanding the risk and focusing on 
the priority, being achieving the client’s 
commercial goal.
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Our Brussels office is working with the 
promoters of a possible development of an 
important agricultural area located in the River 
Nile State in North Sudan.

The project is proposed to cover an ultimate 
surface of 1 million hectares (2.4 million 
feddans) and will include both an agricultural 
and an economic expansion that will benefit to 
local population.

The land necessary for the project is owned 
both by the Government of the Republic of 
Sudan (i.e. the Federal Government but not 
the State Government of the River Nile State) 
and by private landlords, being the local 
communities.

The Republic of Sudan and the River Nile 
State in particular are willing to promote 
the project to international investors to 
finance pre-feasibility studies and the 
actual agricultural, farming and economic 
development of the site.

Olivier Armand (Corporate Counsel, Brussels) 
travelled to Sudan to meet the local authorities 
involved in the project and to offer the firm’s 
experience in the legal structuring of what 
could be a major agricultural actor in the 
coming years.

In addition, our Brussels office is representing 
two major European fishery groups seeking 
to invest in the fishery business in Cape 
Verde.  We have been advising on the 
incorporation of joint venture companies 

Green Fingers
King & Wood Mallesons’ work on an agricultural
project in Sudan
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(top left) The River Nile State government, represented 
by Minister Ali Ahmed Hamid (now governor of the River 
Nile State) and parties, settled the basis on which the 
project would be developed
(bottom left) Olivier Armand (King & Wood Mallesons), 
Stewart Routledge, Tolis Asmanis, Guy Jones and Phill 
Miller surveying the proposed project area. 

with local partners as well as drafting all 
commercial and corporate agreements. We 
have also been involved in the negotiation 
and drafting of the charter agreements of the 
respective vessels and the granting of fishery 
licenses by the Cape Verde administration. 
The matter is leading by Ramón García-
Gallardo, Brussels office’s Managing Partner, 
who is frequently travelling to Cape Verde to 
meet the local authorities in relation to the 
operation of such JV companies. 
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With sub-Saharan Africa’s real GDP expected 
to grow annually by more than 5% until 20181 

and Rwanda being viewed as an appealing 
arena for foreign investment, it was this growth 
story that paved the way for our client’s 
strategy to develop Rwanda as a commercial 
banking hub in Africa by undertaking the first 
commercial banking sector privatisation in that 
country to date. 

King & Wood Mallesons’ London office 
recently acted for a significant UK-listed client 
in a complex and “first-of-its kind” carve-out 
and acquisition of a Government owned 
commercial banking operation based in 
Rwanda. The team was thrilled to see its legal 
expertise and innovation being recognised by 
being short-listed for a British Legal Award for 
M&A deal of the year.

Due to the fact that a privatisation of this 
kind was unique in the Rwandan market and 
involved a complex carve-out arrangement 
from a long-established Government-run 
development banking institution, the team 
was interested to observe how various political 
influences and priorities came to bear in the 
negotiating process and beyond.

While the Government shareholders were 
each exiting entirely from the venture (and 
as such, we would usually expect an exiting 
shareholder to have limited concern for 
the venture post-completion), there were 
nonetheless a political desire to ensure that 
the new owners of the business would 

operate it in an efficient and proper manner. 
Such was this concern, that certain post-
completion protections were agreed that 
would be triggered by certain buyer default 
events occurring after the sale date.

The involvement of several Government 
parties and departments also meant that 
negotiating was sometimes multi-pronged 
– and that it was common for points that 
were understood to have been agreed to be 
re-opened for renegotiation as new levels of 
government and individuals were introduced 
into the process. 

The involvement of multiple levels of 
government did, however, lead to a 
collaborative approach between the parties. 
We often found that the KWM team would 
take a leading role in explaining through the 
various transaction structures and business 
separation issues based on our previous 
experiences, and Rwandan advisers on both 
sides and the target’s company secretary 
would also be working closely together to 
make the various regulatory notifications 
required to be made in connection with the 
transaction. This collaborative process also 
extended to our client’s making of a COMESA 
competition filing in connection with the 
transaction to complete the transaction. 

On a practical level, the transaction was run 
on an extremely tight timeframe (signed within 
one month from winning the initial tender) and 
divergent expectations of the parties on timing 

was often an issue. Similarly, completion was 
undertaken in Rwanda with the KWM team 
in London during that time (although the 
KWM team was on the ground in Rwanda 
for a significant time during negotiation of the 
transaction), which increased our reliance 
on email correspondence and conference 
calls, in which technological problems often 
significantly frustrated the process.

Despite these challenges, the KWM team and 
client were thrilled to get the transaction over 
the line and gain some fascinating insights into 
the practicalities of doing business in Rwanda 
along the way.

1. IMF World Economic Outlook 2013
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The Zimbabwe Agenda for Sustainable 
Socio-Economic Transformation (ZIMASSET) 
economic blue print was formulated by the 
Zimbabwean Government for implementation 
for the period from October 2013 to 
December 2018. ZIMASSET explains the 
government’s economic turnaround strategy 
and policy for the abovementioned five 
year period. The aim of the blue print is to 
achieve “..sustainable development and 
sociable equity anchored on indigenization, 
empowerment and employment creation.”1 
It is our view that the blue print presents a 
prospective opportunity for investors who 
are looking at Zimbabwe as an investment 
destination.

Projects in ZIMASSET
ZIMASSET focuses on four strategic 
clusters in order to meet the Zimbabwean 
Government’s objectives: 

 � Food Security and Nutrition; 

 � Social Services and Poverty Eradication;

 � Infrastructure and Utilities;

 � Value Addition and Beneficiation.

The Government rightly recognizes the urgent 
need to develop Zimbabwe’s infrastructure 
in order to develop the economy. It also 
acknowledges the country’s key role as a transit 
point for goods and services for the SADC 
region, especially for the landlocked countries 
to the North such as Zambia, Botswana and 
Malawi. The priority infrastructure subsectors 
articulated in ZIMASSET include water and 
sanitation, public amenities, ICT, electricity 
supply and transport.

The infrastructure set up in Zimbabwe is quite 
unique compared to other African countries in 
that Zimbabwe has been described as having 
the characteristic of both a ‘middle income 
country’ and ‘a fragile state’.2 The basic 
infrastructure at most is in place and largely 
needs rehabilitation. Zimbabwe’s infrastructure 
has disintegrated significantly due to a period 

of hyperinflation and  
economic regression. 

Like most countries in SADC, the shortage of 
power in Zimbabwe has led to a significant 
decline in industry capacity utilization and 
resultant economic activity. Zimbabwe 
currently produces approximately 1320 
megawatts against a base demand of about 
2200 megawatts. Energy is therefore another 
huge focus area for Government.

Financing Challenges
The Zimbabwean Government requires an 
investment of approximately US$27 Billion 
to execute the projects that have been 
earmarked in terms of ZIMASSET. With a 
severely constrained fiscal space that is 
way off the funding range the Government 
evidently needs to consider alternative 
financing models and appears increasingly 
pragmatic in its approach to the same. 
The Government is considering a variety of 

Zimbabwe
PPPs
Zimbabwe Considers Alternative
Development Funding Mechanisms

LLOYD MANOKORE 
The Corporate Counsel
Manokore Attorneys Harare  
T +263 772 570 403 
lmanokore@corporatecounsel.co.zw

TENDAI RWODZI 
Associate
Manokore Attorneys Harare
T +263 772 570 403 
trwodzi@corporatecounsel.co.zw



73King & Wood Mallesons / Made in Africa

financing models. Owing to Governments 
funding challenges, there has been a renewed 
effort by the Zimbabwean Government to 
pursue Public Private Partnerships (PPP’s) as 
an alternative investment vehicle. We consider 
that ZIMASSET has therefore unlocked the 
real potential for PPPs in Zimbabwe.

PPP’s in Zimbabwe
Prior to ZIMASSET, there has been a slow 
uptake of PPP projects in Zimbabwe. Some of 
the earlier major projects include, namely, the 
Beit-bridge Railway (BBR), the New Limpopo 
Bridge and the Newlands By-Pass in Harare. 
The Newlands Bypass was completed in 
2007 on a build and transfer basis (BOT), with 
the constructor handing over the project to the 
government upon completion.3

The building of the Limpopo Bridge was the 
first BOT project in Africa and was awarded to 
a private investor in 1993 by the Governments 
of Zimbabwe and South Africa. Whilst the 
Beit-bridge Railway was implemented on a 
BOT basis, it involved the construction of a 
350km railway line which in turn shortened 
the time by railway between the South African 
border and Bulawayo (Zimbabwe’s second 
capital city) from a matter of days to hours.4

More current in the PPP arena, is the 
rehabilitation of roads and tolling projects on 
the major highways in Zimbabwe by Infralink. 
Infralink is a joint venture company in which the 
Zimbabwe National Road Administration and 
Group Five (a major South African Construction 
company) hold 70 % and 30 % equity stake 
respectively. The joint venture company has 
secured funding for the project through the 
Development Bank of Southern Africa. 

The Zimbabwean Government has prioritized 
PPPs in the Zimbabwe Energy Policy of 2012 
and reiterates this prioritization in ZIMASSET. 
In order to solve the energy crisis which the 
country currently faces in the form of power 
outages, the Government is keen on investors 
looking to partner with Government or its 
state owned electricity company, Zimbabwe 
Electricity Supply Authority ( ZESA). At present 
the Zimbabwe Power Company (ZPC), (a 
subsidiary electricity company of ZESA), has 
engaged several private investor on several 
generation expansion projects. 

One of the major power projects involves the 
extension of a major hydro power generating 
station known as Kariba South Power 
Station. The tender was given to Sinohydro, a 
Chinese-owned entity and is being funded by 
Chinese financiers. 

We have noted an increased interest for 
Zimbabwean projects from regional and 

international development finance institutions 
as well as international private firms. In 
January 2015, Zimbabwe hosted a French 
business delegation organized by MEDEF 
(The French Business Confederation) and 
its members were mainly comprised of 
infrastructure firms. There was also a visit by 
two British delegations in October 2014 and in 
February 2015 It will be interesting to see what 
emanates from these initiatives. 

Drawbacks in the 
regulatory framework
However, we have observed that the 
Government’s enthusiasm for foreign 
investment is yet to be met with an investor-
suitable regulatory framework. Even though 
the ZIMASSET blueprint has formulating PPP 
legislation as one of the key strategies, there is 
no PPP legislation in place as yet. 

At present, investors rely on the PPP 
guidelines of 2004 for guidance; however 
these do not have a binding effect. PPPs still 
need to be effectively facilitated and promoted 
with the implementation arrangements guided 
by a transparent and competitive process. 
On a positive note, however, Government 
seems to acknowledge this and the PPP Bill is 
currently before Parliament. 

Other aspects affecting the PPP frameworks, 
however, have already been adopted. For 
instance, the Government has put in place 
incentives incorporated under a BOOT PPP 
model, where investors get incentives for 
entering into a PPP scheme, including a five 
year tax holiday, and a reduced tax rate for 
the subsequent five years.5 In addition, PPPs 
involving infrastructure projects are accorded 
National Project Status, which allows the 
investor to enjoy a number of tax and customs 
exemptions.

Other key considerations 
and the role of the lawyer
For investors commencing projects in 
Zimbabwe, the oft heard concerns are:

 � political risk in light of the countries’ 
history;

 � indigenization laws;

 � securing property rights; and

 � ensuring a bankable project for the 
comfort of the financiers.

In our experience, projects that are 
succeeding in this environment are as a result 
of the parties addressing issues that are 
unique to their project. The Government, in 

our experience, is amenable to discussions 
and very approachable. Government deems 
itself as a partner in finding solutions to the 
questions that arise when the project structure 
is being finalized. An early consultation with us 
can seek to identify these issues upfront.

Conclusion
ZIMASSET is a document full of ambitious 
growth targets but most importantly sets a 
clear vision of where the country seeks to go. 
We are of the firm view that any investment 
strategy for Zimbabwe would be lost if this 
blue print is totally ignored. 

ZIMASSET presents opportunities for 
investors interested in Zimbabwe and opens 
up the potential for PPP arrangements in 
Zimbabwe. The Government has identified 
PPP’s as a viable tool for addressing 
Zimbabwe’s infrastructural and developmental 
needs and our experience is that the 
Government is committed to seeing these 
projects through and is currently putting 
in mechanisms such as local laws and 
regulations in place to facilitate PPP projects. 

While we concede that the objectives and 
projects anticipated in ZIMASSET will need 
a longer time frame to be implemented, we 
are of the view that the ZIMASSET articulates 
government’s strategy and key focus areas 
opening up opportunities for private investors. 

With the guidance of good advisors, 
investors interested in projects will be able 
to package their project in a manner that is 
bankable, which is in line with the country’s 
policy, protects the interests of investors and 
mitigates risks involved.

1.  Zimbabwe Agenda for Sustainable Socio-Economic 
Transformation, page 6 

2.  “British Expertise” Zimbabwe Scoping Report 28 
0ctober to 31 October, page 3

3.  “ZEPARU” The Scope for the Private Partnerships for 
infrastructure development in Zimbabwe page 4

4. Ibid
5. Supra Zeparu page 5
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 � Abraaj Capital on major African focused 
fundraising transactions

 � ICVL on the acquisition of Rio Tinto's 2.6 
billion tonnes coal resource in Mozambique

 � ADC on the sale of the leading Rwandan 
payments business to Millicom

 � Atlas Mara Co-Nvest Limited on its 
acquisition of a 77% controlling stake in the 
commercial arm of the Development Bank 
of Rwanda (BRD) and other matters

 � Investor on the development of a 
100MW hydropower plant in Guinea

 � Warburg Pincus on its lead investment 
of up to US$600 million into Delonex, 
the East African-focused oil and gas 
exploration company

 � ADC on the consortium investment into 
Union Bank of Nigeria plc involving a 
$750 million equity investment

 � A leading African conglomerate on its 
auction bid and proposed acquisition of 
Fan Milk, a leading West African  
FMCG business and other matters

 � A leading South African financial 
institution on the first close of its second 
pan-African private equity fund

 � South Suez on its Africa Fund II fund of 
funds offering 

 � British American Real Estate on its 
$100 million East Africa focussed fund

 � Baiyin and China Africa Development 
Fund consortium on the takeover of 
ASX and JSE listed Gold One with gold 
assets in Southern Africa

 � Glencore on its Burkina Faso copper 
joint venture with ASX listed Blackthorn 
Resources and Glencore’s acquisition of 
a 13% stake in Blackthorn

 � Helios Investment Partners on the 
US$145 million acquisition of South 
Africa’s INM Outdoors Limited, the leading 
outdoor advertising business in Africa with 
operations in 13 African countries

 � The sellers of Aureos Capital on the 
sale to Abraaj Capital to form a combined 
global private equity fund management 
group with cAUM US$7.5 billion under 
management

 � CNODC on multiple projects in Africa 
including oil transportation and supply 
agreements and export pipeline 
arrangements

 � Sinopec on the construction of a 
US$850 million LPG gas pipeline and 
processing plant in Ghana

 � AFREN plc, the main market listed 
African oil exploration company, on its 
farm-in to an exploration block off the 
Western Cape of South Africa

 � African Development Partners II L.P 
on its US$20 million equity investments 
in Université Privée de Marrakech of 
Morocco’s private universities

 � Government of Lagos State 
on contracts and construction 
and development of rail track and 
infrastructure awarded to a Chinese 
contractor for a US$1.2 billion light rail 
mass transit system known as the Blue 
Line and on a separate PPP agreement

 � Och-Ziff and Goldman Sachs on 
a US$45 million pre-IPO fundraising 
to Namakwa Diamonds plc and its 
subsequent admission to the main 
market of the LSE raising £90.71 million 

 � Helios Investment Partners on 
the groundbreaking US$170 million 
acquisition of a 24.99% stake in listed 
bank, Equity Bank Limited of Kenya

 � Och-Ziff Capital on its 13.1% equity 
investment in Ophir Energy plc, the pan-
African oil and gas exploration company

 � AfricInvest Capital Partners on a €9 
million investment in a Libyan soft drink 
and bottled water business and on KES 
918 million investment in Family Bank, 
the second largest microfinance bank  
in Kenya

 � Africa Opportunity Fund on its its AIM listing 

and US$125 million fundraising for strategic 

and opportunistic investments in Africa

 � Aureos Capital on the global emerging 

markets fund manager’s US$380 million 

Africa Fund as well as on its US$100 million 

African healthcare fund

 � Berkeley Energy on its Africa Renewable 

Energy Fund

 � Development Partners International on 

their deal flow in a number of jurisdictions in 

both Anglophone and Francophone Africa

 � Masawara plc on its admission to AIM 

and US$25 million placing and on its 

acquisition of the downstream assets of 

Shell and BP in Zimbabwe

 � Satya Capital on its current fundraising 

and previously its co-investment in Chemi 

& Cotex Industries, the Tanzanian  

FMCG business

 � China Guandong Nuclear Power Group 

on the acquisition of a 43% share of 

Kalahari Minerals Plc for £632 million (US$ 

991 million) cash

 � Standard Chartered Bank on a 

syndicated facility for Zambian mining 

companies, Bwana Mkubwa Mining 

Limited and Konkola Copper Mines plc

 � Diageo on various joint ventures with 

Heineken and Namibian Breweries in South 

Africa, Kenya, Namibia and Uganda

 � Lonrho on its exclusive 20 year master 

franchise agreement with easyHotel to 

establish a hotel network across Africa

 � Norfund on the development of the Fula 

Rapids 45MW hydroelectric power plant, 

the first of its kind in South Sudan

 � Investors in Africa acting on various 

mandates for the Bill and Melinda Gala 

Foundation, DEG, FMO, OPIC, Norfund, 

EBRO, IFC and ADB.

A Wealth 
of Experience

Selected experience in Africa includes advising:
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